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Abstract 
 
The Lisbon strategy presented the Open Method of Coordination; an innovative 
governance method which differs from the traditional Community method. It is the tool 
by which the ambitious goals of the Lisbon Strategy are to be achieved. At the halfway 
mark it is failing to meet these goals. The current problems of the Lisbon strategy and the 
fact that an overwhelming economic problem is to be solved without coercive 
mechanisms prompt us to turn to the concept of the Shadow of Hierarchy in order to 
examine the future of European Welfare Policies. The report analyses historical cases of 
European Welfare Policy in order to establish whether the Shadow of Hierarchy has 
played a role in European integration. On the basis of the Historical cases we seek to 
analyses how a future integration of the European Employment Strategy will develop in 
the Shadow of Hierarchy and we thereby seek to depict a future scenario in a case where 
the Lisbon Agenda fails. 
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1 Introduction 
 
1.1 Area of research 
Throughout the history of the European Union (EU), the main aspect of the Community has 
been economic cooperation. As the integration process evolved through the years, more and 
more policy areas where included. There have been several attempts to include social policy in 
to the EU, but the pivotal point of integration has been on market building, which has left the 
welfare state in the hands of the Member States (Liebfried & Pierson 2000: 268). 
Nevertheless there has been a recent development for further integration of the social 
dimension within the EU facilitated by the treaties of the 1990’s; the Maastricht Treaty and the 
Amsterdam Treaty. They constituted a new agenda lead by the European policy makers. The 
labour market and social policies entered the bargaining process in the joint European 
cooperation and became a new serious aspect of EU policy. The increased focus on these 
policy areas culminated in 2000 at the Lisbon summit, with the launch of the very ambitious 
Lisbon Strategy. The goal was, to increase the European communities’ competitiveness within 
a ten-year period, and thereby strengthen the EU’s position vis-à-vis the other two global 
economic powers of the triad; USA and Japan. 
 
“The Union has today set itself a new strategic goal for the next decade: to 
become the most competitive and dynamic knowledge-based economy in the 
world, capable of sustainable economic growth with more and better jobs 
and greater social cohesion.” (European Council 2000) 
 
The goal is to be achieved through focus on a number of social policy areas. Among these is; 
lifelong learning, investment in people and social inclusion. The goal is to develop “an active 
and dynamic welfare state” (European Council 2000). The Lisbon Strategy thereby initiates a 
new EU course, as it touches upon areas such as social policies that up until now have been 
regarded as purely a national policy issue. 
Social policy models differ widely within the Member States of EU, but the Lisbon summit has 
started a process that could be defining the future values of a new European welfare model. 
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The Council underlined the great importance of this undertaking, as it states that the aim of the 
future is to take the European economies and subsequently the European welfare states in to a 
new era of knowledge based economies (European Council 2000:2). This is a point further 
emphasised by the Greek presidency in 2003: “The  European  social  model,  with  its  
developed  systems  of  social  protection, must  underpin  the transformation  to  the  
knowledge  economy“(Atmisis et. al. 2003: 36). 
Throughout the 1990’s it was broadly accepted that action was needed in order to bring down 
unemployment in the EU:  
 
“In the `90s, political consensus developed around the structural nature of 
Europe’s employment problem and on the need to increase the employment 
intensity of growth” (European Commission 2003A). 
 
Dealing with this challenge through the “normal” Community Method seemed impossible. At 
the time in question, there was no political support among the Member States for further 
transfer of sovereignty, which could give the EU a legal platform from which it could develop 
its competencies within the realm of social policies (Borrás & Jacobson 2004: 190). To 
overcome this challenge a new implementation method were developed and the lack of a 
Treaty mandate was thus bypassed. The result was derived from the “soft law” tradition 
materialised in the Open Method of Coordination (OMC). The OMC consists of a number of 
instruments, among others; regulation, closer coordination, benchmarking, peer review, and 
dialogue with business, citizens and with the social partners. “Soft Law” essentially means that 
there are no remedies, to which the EU can turn in cases of non-compliance. This procedure is 
also inspired by the methods of the OECD, an organization which bears little resemblance with 
the highly integrated EU. Compared to the other instruments of EU policy making, the OMC is 
indeed rather “weak” and based solely on the goodwill and shared interests of the Member 
States. 
 
The European Employment Strategy (EES) was launched in the end of 1997 as a result of the 
Luxemburg “Job” summit and has later become one of the cornerstones in the Lisbon strategy 
and it is therefore also a main benchmark for the EU seen in an OMC terminology. 
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It is now evident that the target of a 70 percent employment rate set forth in the Lisbon strategy 
will not be achieved. There are many possible explanations for this situation; not least the 
world’s economic situation after the terrorist attacks September 11 2001 (Kok et. al. 2004:11f). 
Rather than looking at exogenous reasons, we will instead focus on internal conditions in 
search for an answer to the reasons for not achiving the goals of the Lisbon Strategy and we 
will thus turn to the design of the facilitator that were meant to accommodate the goals in the 
Lisbon Strategy; the OMC. The soft nature of the OMC without coercive mechanisms might 
not be sufficiently effective to carry out the structural changes pledged for in the EES. Though 
structural changes have taken place (European Commission 2002) is has apparently not been 
enough to meet the ambitious targets set up in the Lisbon Agenda. Can it be that the OMC is 
simply not underpinned by sufficient “hard law” in order for the Member States to undertake 
the changes? One must bear in mind that these changes often relate to the very core of the 
welfare states. Rigid unemployment protection, inflexible working hours, disincentives in the 
tax and/or welfare systems and too easy access to unemployment benefits have been some of 
the main critiques of the European Welfare States, but at the same time highlighted as their 
main functions by their supporters (cf. Goul-Andersen 2002). If the Member States did not 
wish to transfer legal power to the EU in order to meet the 2010 goals, how should it then be 
possible to reach them just by introducing a non-legally binding procedure of policy 
implementation? 
 
It is in this context that we find it interesting to apply the notion of “Shadow of Hierarchy” 
which was introduced by Fritz Scharpf (1993). If there is a lack of results in the bargaining 
between Member States, the actors involved will eventually turn to Hierarchical Direction (vis-
à-vis Scharpf’s three modes of Europeanization1(Scharpf 2000: 12f)) 
 
“… hierarchical organizations is still ubiquitous in the real world, and it continues 
to serve important functions in facilitating agreement and in controlling 
opportunism even when it is not used to achieve hierarchical 
coordination”(Scharpf 1993: 146). 
 
                                                 
1 Mutual adjustment, intergovernmental negotiations, and hierarchical direction.  
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Hierarchical Direction means that competencies will be centralised at a supranational European 
level, hereby implying either the European Court of Justice (ECJ) or the Commission (Scharpf 
2000: 14). The EES, being the benchmark for the OMC, has not achieved its midterm goals 
and this could be an indication of the failure concerning the negotiated coordination, which the 
OMC is a proponent for. One could suspect that this would lead to: 
 
“‘…the Shadow of Hierarchy’, which has indirect coercive mechanisms as the 
failure to succeed will invariably unleash stronger policy instruments, namely, hard 
law, with binding and sanction mechanisms” (Borrás & Jacobsson 2004:195) 
 
What consequences can this assumption have for the development of the European Welfare 
State? We are facing a combination of the very ambitious task of securing the European 
Welfare States and the non-binding instruments of the OMC are the tools to achieve it, with the 
possible emergence of the Shadow of Hierarchy. In the EU context this would mean that there 
will be a move from soft to hard law, giving the EU much more solid instruments to conduct a 
supranational welfare policy, way beyond what is possible today. A path that could be made 
possible by Article 13 EC: 
 
“Given that social exclusion is recognized as a multidimensional phenomena 
requiring different sorts of legal and political response, there is noting 
incompatible with the EU’s use of Art. 13 EC directives to provide a basic set of 
civil rights necessary for inclusion, and pursuit of policy co-operation designed to 
deal with other forms of social exclusion.”(Armstrong: 2003: 12) 
 
The OMC has indeed widened the integration process to the realm of social policy but the 
more interesting face of it is that it might also in a much more informal way deepen the 
integration process and bypass Intergovernmental Negotiations. This raises the following 
questions: 
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 1.2 Research Question 
Will the OMC, if failing to succeed, initiate steps towards a Shadow of Hierarchy, which 
eventually will bring forth a movement from soft law to hard law within the EU welfare 
policies? What could a future scenario within this area entail? 
 
1.3 Working questions: 
1. What is the Shadow of Hierarchy and what are the main theoretical implications of this 
notion? This question will help us develop the theoretical framework of the project and 
thereby give us the tools to understand and analyse the developments examined in the 
project. 
 
2. Is there any evidence of the Shadow of Hierarchy in former EU policy changes? 
We will hereby determine whether the Shadow of Hierarchy has influenced the 
European policy in the past, and these former cases will give us the possibility to asses 
how a future scenario will develop. 
 
3. How will the Shadow of Hierarchy, in the case of a failure of the Lisbon Strategy, 
change the European Employment policy? 
This question will, through the lessons of the previous cases and the current situation, 
give an answer to how the OMC, in the case of Employment Policy, will develop. 
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2. Method 
This Chapter will give an introduction to the methodology of the project. The first chapter will 
describe the project design through a short outlining of the different chapters; looking at the 
content of each and how they relate to each other. Hereafter we will discuss our methodology 
and what consequences our choices within this context have on the validity of this report. Next 
is a description of the demarcations of the report, followed by a section that discusses the 
validity of our choice of sources. 
 
2.1 Project Design 
The report is divided into a number of chapters and sections, each serving a particular role in 
answering the research question. This section will give an account of the role, objectives and 
the answers each chapter is seeking to provide. 
 
1. Introduction: 
The introduction sets the focus of the report and narrows the field of research, which leads to 
the research question. To increase the focus further in the report some additional working 
questions in extension of the formulated problem are posed. 
 
2. Method: 
This chapter serves as a description of the method that is used in the project and is aimed at 
increasing the transparency of our approach to the research question. This will enable the 
reader to form an independent critical opinion about the methodology of the report, which in 
short means that the relevant meta theoretical discussions and considerations will be raised and 
finally there will be a discussion and critique of our choice of theory and empirical sources. 
 
3. Theory: 
The theory chapter will provide the theoretical basis for the project. The main theoretical base 
will be the concept of Shadow of Hierarchy based on Rational Choice Institutionalism taken 
from the theoretical approach by Fritz Scharpf. This base will be supplemented by the 
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institutional theories of Historical Institutionalism and Sociological Institutionalism. The latter 
two institutional schools are meant to act as a supplementary perspective to the Rational 
Choice Institutionalism approach of the Shadow of Hierarchy and will be used in the analysis 
as an alternative and complimentary approach to that of Rational Choice Institutionalism. The 
whole chapter makes up the framework for the analysis of the presence of the Shadow of 
Hierarchy in the subsequent chapters. 
 
4. Historical Analysis 
This chapter will on the basis of the theory analyse the occurrence of the Shadow of Hierarchy 
in three different instances in the area of European Welfare Policy. The first is the history 
behind the conception, and eventual implementation of a European monetary union. The 
second is the case of Defrenne v. Sabena, where the European Court of Justice (ECJ) ruled on 
equal pay for equal work. The third case concerns how the status of the two social charters; the 
Charter of Fundamental Rights of the European Union and the Social Charter has developed 
over time. 
The three cases illustrate different aspects of the Shadow of Hierarchy and its presence in 
different policy areas. The historical analysis thereby serves as a reference point for the final 
analysis, as it establishes the presence of the Shadow of Hierarchy within the area of European 
Welfare Policy. 
 
5. European Social Policy in the Shadow of Hierarchy: 
The focus in this chapter will be employment policy as it is an area that is a pivotal part of the 
Open Method of Coordination and the Lisbon Agenda. We will introduce three cases that deals 
with the Member States’ participation in the European Employment Strategy; namely the case 
of France, Germany and Denmark. The empirical description of the labour market policies in 
each country will be conducted through the use of the National Action Plans, which are written 
by the Member States, and national reports conducted by GOVECOR2. Each case will be 
                                                 
2 GOVECOR is a multi-national and interdisciplinary research project launched in September 2001 that explores the prospects for the 
emergence of new modes of socio-economic governance in the European Union. The reports used in this project is the result of research 
conducted by scholars from the University of Cologne, Centre d'analyse théorique ed de trainement technique des données économiques, 
Stockholm Centre for Organizational Research, European Institute of Public Administration and Trans European Policy Studies Association 
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divided into the areas of social security, labour market flexibility and active labour market 
policy, as these encompass the central elements within the Lisbon Strategy concerning labour 
market policy. The point of departure for examining these three different welfare models that 
the countries represent, will be Esping-Andersen’s definition of welfare regimes. We will on 
the basis of these factors examine how the Shadow of Hierarchy might change the current 
status of European Employment Policy. 
The summary of the Historical Analysis entails a partial conclusion, which will be used 
actively in connection with the empirical evidence that is introduced in this chapter. As an 
example of this; arguments concerning the ECJ’s role in connection with the Defrenne case, 
will be incorporated in the analysis of the European labour market polices and serve as 
arguments in this connection.  
 
6. Conclusion 
The conclusion will offer an answer to the research question posed in the introduction, and sum 
up the conclusions reached throughout the report leading to the final conclusion. 
 
7. Project perspectives 
The aim of this chapter is to continue the line of arguments that was put forward in the 
conclusion towards areas that are not specifically dealt with in this project. It therefore works 
as a broadening of the conclusions by pointing out alternative scenarios in connection with the 
area of European Welfare Policy.  
 
2.2 Meta Theoretical Considerations 
It is in this project very important to have a thorough discussion about the meta theoretical 
considerations. The research question is shaped by a specific meta theoretical tradition, 
Rational Choice Institutionalism, because it is based on assumptions that can most clearly be 
pinpointed by this tradition. As our theoretical approach to the understanding of our research 
question is in direct continuation of the actual problem. The exploration process (methodology) 
in the project will to a wide extend be characterized by the same meta theoretical 
understanding or background. 
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 The rational choice tradition is derived from the “empirical analytical” traditions of positivism 
and critical rationalism. This brings us very close to a hypothetical deductive approach; there 
are nevertheless circumstances that prohibit us from following this approach stringent. 
To be orthodox with regards to the meta theoretical methodology would be very limiting to the 
possibilities of examining the problem in depth. Instead we will seek to use a combination of 
methods, which allows us to explorer the problem from different angels and thereby increase 
the validity of the conclusions in the project. This requires nevertheless that we are aware 
where and when we are “using” different methodological approaches and though we may not 
tie our selves to any stringent method we must acknowledge that our methodology as a whole 
will be highly influenced by Rational Choice theory, and the deductive approach will be the 
predominant method of the project. 
 
This methodology “shopping” will materialise in the use of theory with other methodological 
backgrounds as a way of supplementing the work in this report in order to answer the problems 
we face when the Rational Choice approach has explanatory problems. The approaches of 
Historical and Sociological Institutionalism stem from “softer” interpretational traditions such 
as hermeneutics, not being merely as rigid about determination processes as the empirical 
analytic tradition and more open to theoretical interpretation over hard empirical evidence. 
 
We do not collect empirical evidence of our own. Instead we base all empirical observations on 
second hand sources. This also causes for meta theoretical considerations. Following a strict 
critical rationalist tradition we would have to make some quite extensive reservations to makes 
sure that the observations we make are not false. If we were orthodox critical rationalists, 
failure elimination (cf. Gilje & Grimen [2002] 1992: 84f) would be so dominant that we would 
be unable to answer our problem, therefore we have chosen to use a more pragmatic method 
inspired by Scharpf. 
 
It should seem quite obvious that the ontology in the project is the European Welfare Policy, 
broadly speaking. The ontology not only covers the welfare policies it self, but also the arena 
in which they were created and enhanced. It should in this connection be noted that the project 
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deals with a variety of different cases within the area of social policy; the EMU, the Social 
Charters, Defrenne, and employment policy. We will use the concept; European Welfare 
Policy, to encompass the collective area that we are dealing with. 
 
The epistemology is to a wide extend dictated by the theory because the research question is 
based on assumptions taken from this. Since we are basically operating from one main 
theoretical approach it is somewhat easy to determine. Other theoretical approaches will be 
used to strengthen our conclusions; this of course, means that there might be some different or 
even contrasting epistemological views that we must be aware of. Our epistemology is close to 
the one of Scharpf. He considers the EU as “sui generic”, and is thus departing from the two 
other major schools that are dominant within the realm of EU studies, namely the divide 
between Supranationalism and Intergovernmentalism. Supranationalism would claim that the 
EU has developed into a political system very similar to the democratic states that it is made up 
of. Therefore you can analyse it with the use of standard tools and theories of political science, 
because it is essential the same, only on a bigger scale (Jachtenfuchs 2004:20f). 
Intergovernmentalism on the other hand, would assume that the EU is no more than a 
sophisticated international organization. In contradiction to supranationalism the Member 
States are still the most important units, and the EU’s prime task is policy coordination; hence 
the EU can be described by the instruments of International Relations  theory. One of the most 
prominent scholars within this tradition would be Moravcsik and his notion of liberal 
Intergovernmentalism. 
Scharpf’s, and thereby our, approach characterizes the EU as a multilevel and multi-centred 
polity, it is thus neither solely supranational nor Intergovernmentalist, making it hard to tell 
where the final authority rests: 
 
“Certainly, the European Union is not a majoritarian or a consociational 
democracy, but neither are its structures and processes of interest intermediation 
generally congruent with ideal types like pluralism, corporatism or even network 
governance, nor do its intergovernmental structures and processes generally 
conform to the legal models of federation, confederacy or international 
organization”(Scharpf 2000:8). 
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 Scharpf’s perception is nevertheless highly influenced by a Rational Choice approach (cf. 
Scharpf 1997) and his use of game theory is of great importance to his epistemology and thus 
to our meta theoretical considerations. Scharpf is leaning towards an Intergovernmentalist 
approach in that his theory of multilevel governance focus “… on the vertical relationship 
between European and national levels of government.” (Scharpf 2000: 8). This is in contrast to 
most other institutional approaches which mainly focus on the horizontal interaction between 
institutions at European level of government. 
 
2.3 Focus and Delimitations 
We examine the problem posed in Chapter 1 with a Rational Institutional framework, but we 
acknowledge that there are numerous of other institutionalisms that could have been fruitful to 
use. We have nevertheless chosen to follow a rather stringent path by using Scharpf’s 
framework of Rational Choice Institutionalism (RCI). This is a deliberate choice thereby 
making it easier to delimit other approaches. Other theoretical frameworks will be used in 
order to consider the validity of other approaches and as a supplement to the Rational Choice 
approach. We have chosen Scharpf’s RCI approach on the grounds of its rather extensive 
almost holistic nature. Even though Scharpf argues that you cannot equate the European Union 
to a macro model or ideal types typically used by political scholars (with the discussion of the 
meta theoretical considerations in mind). Instead Scharpf focus on the levels in the European 
polity distinguishing between four distinct governing modes (Scharpf 2000: 8). The plurality of 
lower level concepts in combination with the RCI game theoretical approach, which is derived 
from it, has a very high value of explanation in this particular ontology. 
 
The problem of delimitating social scientific traditions such as economics and sociology seems 
obvious. We have chosen this approach for different reasons. We first of all find that the 
character of the phenomena we are examining is ill-suited for an economic analysis. Our focus 
is on the political processes and not the economic development within the EU. We are not 
assessing whether the Lisbon Strategy in fact will help the EU to become the worlds most 
competitive and knowledge based economy in the world. What we are interested in is the 
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institutional processes of governance within the European Welfare Policy. In the account of 
our delimitations we have also narrowed our focus to the institutional processes of governance 
in European Welfare Policy based on our theoretical framework. 
 
In the analysis of the EU institutional setup we have chosen to focus on the Commission, the 
Council and the European Court of Justice. We have not paid much attention to the European 
Parliament on the grounds that it plays a quite insignificant role in connection with the Lisbon 
Agenda and the Open Method of Coordination. This does not mean, however, that it will not 
play a significant role in the future of European Welfare Policy, and this notion will of course 
be taken in to consideration in our future scenario on European Employment Policy. 
 
2.4 Choice and Critique of Sources 
The theoretical chapter will almost exclusively be built on first hand literature. All the 
formalities and basics about the theory will only be exposed to our own interpretation. We 
have not carried out a collection of empirical evidence first hand. This means that all empirical 
evidence that will be used in the report will be second hand and thus have been examined with 
a theoretical framework possibly different from the one used in this report. As we were aware 
of this complication in the initial phase of the project, sources have been chosen with caution 
and singled out because of their expert knowledge in certain areas. 
 
The “historical” part of the project deserves a bit more attention. There are a couple of 
sections, which are meant to bring awareness about a specific topic. This is the case with our 
description of the Open Method of Coordination (OMC), the European Employment Policy 
and not least the historical development of the social charters and the EMU in the EU. These 
sections will primarily be based on official documents, reports, papers etc. All these sources 
are being used with a critical point of view in mind. The complications in using an analysis 
methodology constructed by another scholar are, that we might encounter divergence in the 
scholar’s methodology as opposed to our own, to a degree where there is a mismatch between 
the epistemologies of significance. It is also very important to adapt a general critical position 
and not just to reproduce other authors’ (false?) idiosyncrasies. 
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 The OMC is a relatively new phenomena meaning that the empirical studies in this field are 
still at a rather preliminary stage (Borrás & Greve 2004:182). This means that we will have to 
turn to empirical studies that might be quite far from our methodological and operational 
approach. This is not as much a choice as a necessity, as it is the only feasibly way to collect 
empirical data unless we were to do it our selves. If we are not aware of these complications it 
might be considered as a methodological problem, but as these considerations are incorporated 
in our use of the data in question, we find it acceptable to use. 
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3. Theory 
This chapter is an introduction to the theoretical framework, which will be used in our 
analyses. The main theoretical approach of the project is Rational Choice Institutionalism and 
the concept of Shadow of Hierarchy. We have furthermore chosen to give a short account for 
two other institutional schools; Sociological Institutionalism and Historical Institutionalism, 
which will act as a critical voice, challenging our main theoretical framework and 
supplementing Rational Choice Institutionalism. The main aim of this chapter will therefore be 
to answer our first working question: 
 
What is the Shadow of Hierarchy and what are the main theoretical implications of this 
notion? 
 
We will conclude the chapter by stating our operational approach to the theoretical framework. 
 
3.1 The Rational Choice framework 
Rational Choice Institutionalism (RCI) has a dominating position among scholars of the 
European Union and has long been the core approach in political science. Although RCI 
scholars share a methodological background concerning the rationality of actor’s behaviour, 
there are big differences concerning how RCI-scholars feel it should be conceptualized and 
used in practice. A way to describe Rational Choice Institutionalism is as a framework for 
different theories that share some main assumptions. 
 
Vivian A. Schmidt highlights three main positions in this connection. The first one is held by 
George Tsebelis who states that institutional analysis in the Rational Choice (RC) tradition can 
work as an excellent tool to explain European integration. The second position is held by 
Thomas Risse, who argues that when explaining the European Union (EU) through RCI, one 
should always consider applying two other institutional theories simultaneously, namely 
Sociological and Historical Institutionalism. Finally there is the third position taken by Fritz W. 
Scharpf, which is placed somewhat in between that of Tsebelis and Risse. He argues that one 
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should be careful to over generalize ones arguments on the basis of empirical observations that 
fits with the RCI game theory. On the contrary one should keep an open mind towards the 
arguments of both the Sociological and Historical Institutionalism, when RCI fails to provide 
an answer. 
This means that he supports the implementations of all three logics within the three 
institutionalisms; the sociological approach that refers to the "logic of appropriateness," the 
historical approach, which follows the "logic of path-dependence” and the rationalist approach, 
which brings the "logic of interest" into play (Schmidt 1999). As this project’s theoretical 
framework is biased upon the works of Scharpf our theoretical approach will by highly 
influenced by the following quote: 
 
“… the unifying framework of actor-centered institutionalism, which treats policy 
as the outcome of the interaction of resourceful and boundedly rational actors 
whose capabilities, preferences, and perceptions are largely, but not completely, 
shaped by the institutionalized norms within which they interact.” (Scharpf 
1997:195) 
 
He believes that game-theory can be used to explain “real-world choice situations”. Although 
he has been criticised by numerous scholars (e.g. Selten 1985; Binmore 1987) in connection 
with exactly this notion, he seeks to elaborate further on the use of what he describes as “actor-
centered institutionalism” (Scharpf 1997:1). It is a concept that seeks to: “combine actor-
centered and institution-centered approaches in an integrated framework” (Scharpf 1997:36) 
and: 
 
“What is gained by this diffusion of paradigms is a better “goodness of fit” between 
theoretical perspectives and the observed reality of political interaction that is 
driven by the interactive strategies of purposive actors operating within 
institutional settings that, at the same time, enable and constrain these strategies” 
(Scharpf 1997:36). 
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It was his empirical research on the inflation and unemployment in Western Europe that was 
first published in 1987 which convinced him of the value that game-theory contained (Scharpf 
1987:5). In this research paper he approaches the empirical data with a clear actor-centered 
angle, thereby trying to explain the motives behind a state’s financial policies by looking at 
policy processes through a Rational Choice centered lens (Scharpf 1997:217-244). It is 
Scharpf’s great emphasis on the usage of empirical data and his notion of actor-centered 
institutionalism, plus his focus on the EU, that inspired us to take his theoretical framework 
into consideration and with some modifications apply it to the policy processes that lie within 
this report’s scope, but as Scharpf argues: 
 
“Constellations are too variable and research interests too specific to benefit much 
from highly generalized proxies for empirical information” (Scharpf 1997:37). 
 
Meaning that each research project has to provide its own empirical framework and draw its 
own conclusions on the basis of this through theory. We have therefore used Scharpf’s 
theoretical framework as inspiration and general guidelines rather than as a strict set of rules, 
given that our empirical context differs from the one of Scharpf. 
 
3.2 A theory of Multilevel Governing in Europe 
In Scharpf’s main game-theoretical work “Games Real Actors Play” from 1997 he presents 
four modes of strategic action; unilateral action, negotiations, voting and hierarchy (Scharpf 
1997:195). In later works Scharpf specify the vertical interaction among governments within 
the EU, thus creating the four modes of European governance pictured in the diagram beneath. 
He has placed those modes in order of their supranationalism as follows; Mutual Adjustment, 
Intergovernmental Negotiations, Joint Decisions and Hierarchical Direction (Scharpf 2000:8). 
These modes are directly linked to the more general modes in the same order as mentioned. 
Mutual Adjustment is a subdivision of unilateral action, Intergovernmental Negotiations is a 
subdivision of negotiations, Joint Decision is a subdivision of voting and Hierarchical 
Direction is a sub division of hierarchy. These are the key modes of European governance in 
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our theoretical framework. In his more recent work Scharpf finds room for the Open Method of 
Coordination (OMC) to be included in the diagram below.:  
 
“…open coordination could be located somewhere between the mode of 
“Intergovernmental Negotiations” and the mode of “Mutual Adjustment”.” 
(Scharpf 2000:24) 
 
 
 
 
 
 
 
3.2.1 Mutual Adjustment 
Mutual Adjustment is as illustrated in the diagram above, characterized byhaving no 
supranationality at all, as this form of governance is practiced because of an increased 
economic interdependence among states which then facilitates a willingness from states to 
adapt to each others policies (Scharpf 2000:11-12). This occurs when actors respond to an 
anarchic background field, meaning that actors will act in relation with each other in the 
absence of pre-existing relationships, in a non-structured institution-free context (Scharpf 
1997:97). Scharpf describes this mode of governance as a sequential game. It is assumed that 
the players know only their own options and payoffs and are unaware of the counterpart’s 
options and preferences. The actors are also assumed to be myopic and therefore have no 
overall strategy of moves and counter-moves to meet the other player’s moves. Instead actors 
will merely continue to improve their own payoffs. This means that interactions will continue 
until a Nash equilibrium3, which in very short can be summed up to incentive compatibility, is 
achieved (Scharpf 1997:109). Nash equilibrium is used to describe the most common games 
such as prisoner’s dilemma or the battle of the sexes. Nash equilibrium is not necessarily 
efficient or “fair” seen from a welfare theoretic point of view. The Nash equilibrium is just a 
                                                 
3 ”…a constellation of individual strategies in which no player could still improve his or her own outcome by 
unilaterally switching to another available option.”(Scharpf, 1997: 100)  
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solution to a game that once achieved; players cannot leave through unilateral action (Scharpf 
1997:100). 
 
Such a game could be explained by prisoner’s dilemma, which can be illustrated by imagining 
that two equal actors (A & B) are in a bargaining position concerning access to a lake. Both 
actors wants to fish in the lake, but as there is a shortage of fish they have to work out an 
agreement which could balance this situation. If both actors continued their current level of 
fishing, it would have a deterring effect on both actors as they eventually would run out of fish, 
and an obvious solution would therefore be that both actors lowered their fishing quotas. If 
either A or B could persuade the other actor to limit their quota of fish while they kept their 
current level, this would be the optimal result of the bargaining for both actors (Keohane 1984; 
in Stærdahl 2000:21). 
 
 
 
 
 
 
 
 
The diagram illustrated above is showing the outcome of actor A and B’s preferences when 
they either violate or respect an agreement. Looking at actor A/respect and actor B/violate, will 
give the number 1,4. As the number 1 illustrates the least possible value while 4 is the optimal 
result, actor B will gain the optimal value when A respects the agreement while B at the same 
time violates it. Here you would find the Nash equilibrium where both parties violate, thus 
violating the mild Pareto criterion even though it would be more in the interest of both parties 
to respect the coordinated solution (Scharpf 1997:100). 
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3.2.2 Intergovernmental Negotiation 
In the Intergovernmental Negotiation mode the nation states are still in charge as they hold the 
veto-power within the Council, in the case of the EU, on any final decisions. And as Scharpf 
notes: “…the problem-solving capacity of negotiated policy is strictly limited to solutions 
which are preferable to the status quo from the perspective of all participating governments.” 
(Scharpf 2000:13). This is very similar to the notion of negative coordination in minimal 
institutions (Scharpf 1997:112). This can occur in two different shapes; as negotiated 
agreement or as a unilateral action: “…Negative Coordination presupposes that the occupant 
of a protected interest position is able to block contrary action through the exercise of a veto” 
(Scharpf 1997:112). This theoretical assumption is only feasible when veto power is available. 
This will often be the case at Intergovernmental Negotiations typically at intergovernmental 
conferences and to some extend Council meetings as initially highlighted by Scharpf. This also 
means that the problem solving capacity of this mode is somewhat limited, as solutions, which 
are preferable to statues quo (from the participating Governments perspective), are preferred 
(Scharpf 2000:13). Under certain conditions, the Coase Theorem assures us that: 
 
“regardless of whether property rights are assigned to one party or another – 
negotiations among rational (and fully informed) actors will lead to voluntary 
agreements that will realize all potential welfare gains provided that transaction 
costs are negligible and that side payments or package deal are possible”(Scharpf 
1997:116). 
 
There are nevertheless certain institutional conditions that need to be in place for this to be 
effectuated. There has to be a legal and/or procedural protection for property rights and other 
interests. Furthermore there should also be a reassurance for the binding force of negotiated 
agreements. If these institutional settings is in place the inevitable welfare loses of unilateral 
action can be bypassed in the cooperative games of negotiation (Scharpf 1997:116). There is 
however a catch as this comes at a very high transaction cost, and the greater the size of the 
actor-sets involved in the negotiation, the greater the transaction cost. These transaction costs 
can roughly be summed up in the following; deception; dissimulation, vulnerability to 
information asymmetries, and other opportunistic stratagems. This is what is referred to as the 
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“negotiators dilemma” (Scharpf 1997:124). Due to the lack of emphasis on distributive 
dimension in the Coase Theorem, Scharpf distinguish between four different modes of 
negotiation, spot contracts, distributive bargaining, problem solving, and positive coordination. 
Spot contracts are when issues of distribution and production of value is only of little 
significance in the transactions. Distributive bargaining is when welfare loses is avoidable 
through side payments or other means from the parties involved that gain from the solution that 
is causing the welfare losses. It is in other words a distribution of costs and benefits. Problem 
solving sets focus on value creation, so it is the joint creation of better solutions that are the 
main focus in problem solving. Positive coordination can be described as a combination of the 
two latter modes. The argument is that you will often be faced with the challenges of 
production and distribution all at once (Scharpf 1997:126ff). “In short, separation may 
facilitate the coexistence of “arguing” and “bargaining” which generally are thought to be 
mutually incompatible modes of communication and interaction” (Scharpf 1997:135). 
 
3.2.3 Joint Decision 
The Joint Decisions mode is mostly used in areas concerned with the “first pillar”, and within 
there mostly areas related to the market of the EU.  It is highly dependent on initiatives taken 
by the Commission, which then have to be adopted by the Council and the European 
Parliament, and the negotiation process therefore often takes the appearance of a Battle-of-the-
Sexes game, as nation-states acts according to their shifting preferences within different policy 
areas (Scharpf 2000:18). Scharpf characterizes it “… as voluntary negotiating systems in which 
parties are free to choose between negotiations and unilateral action; and though regimes may 
impose obligations, they will not usually eliminate the capacity for unilateral action” (Scharpf 
1997:143). Joint Decision systems can be explained as mandatory negotiation systems in the 
EU represented by the concept of qualified majority voting. 
 
When decisions have been adopted collectively in a Joint Decision system it can only be 
altered by the agreement of all. This can result in a Joint Decision trap, as the individual 
members have lost their capability to commence unilateral action. This is also valid if external 
circumstances should alter so that it would render a decision already made unacceptable to 
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some of the supporting players. To change this decision back would be very difficult if not 
impossible and would require massive side payments. This is what Scharpf terms Joint 
Decision traps (Scharpf 1997:144). 
To emphasize the meaning of this game we will use a hypothetical case in which an agreement 
on product standards is to be found. Such a game might at first appear similar to the 
coordination game if two countries share an interest in trade between them, as both countries 
would gain if a common standard was agreed upon and loose if no standard was found. The 
difference lies in the preferences of the two countries, as they would both benefit from 
reaching an agreement that takes their domestic production into consideration. Both country A 
and B would therefore strive to turn the negotiation into their favour, but if the advantages of 
reaching a common standard (increased trade) is higher than the costs of a minor restriction in 
comparison with their domestic production, then an agreement will be most favourable for both 
countries (Vogel 1995 in Stærdahl, J 2000:21). 
 
 
  
 
 
 
 
3.2.4 Hierarchical Direction 
Hierarchical Direction (hierarchy) on the other hand is a governance mode where the nation-
states are completely removed from the sphere of power. This is exemplified through the 
European Central Bank (ECB), the European Court of Justice (ECJ), and the Commission 
when it is safeguarding the provisions within the Treaty of the European Union before the 
Member States. All three institutions within the EU acts as supranational actors in the sense 
that neither the European Parliament or the Member States have the power to block their 
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decisions as they are empowered by the Treaty to act unilaterally in their respective areas 
(Scharpf 2000:14). On a theoretical basis Scharpf defines it as: 
 
“… a mode of interaction in which ego is able to specify alter’s choice or, more 
precisely, some of alter’s decision premises” (Scharpf 1997:172). 
 
This is the most potent of the modes of Europeanization as well as strategic action. It 
eliminates transaction cost of concerted action and seems to be the most desirable within 
substantive policy areas on this very basis. On the other hand is it bound to seem suspect from 
a normative individualistic point of view, in that it can exercise power that can reduce or even 
eliminate freedom (Scharpf 1997:72). There is no doubt that this is the most “efficient” of the 
four modes as it creates a capacity to override the preferences of other actors. There are 
nevertheless limitations to this otherwise very effective tool. An, according to Scharpf, often 
overlooked implication is that the “reach of hierarchical authority is constrained by the exit 
options that are available to the target population” (Scharpf 1997:73). This could mean that if 
a Member State of the EU is unsatisfied with the Hierarchical Direction from either the 
Commission, the ECJ, or the ECB it can leave the Union. 
 
3.3 The Shadow of Hierarchy 
A central theoretical concept in this project is Scharpf’s notion of the “Shadow of Hierarchy” 
which will be pivotal in our theoretical operational approach. It is important to underline that 
we are using this concept in a slightly different way than Scharpf, but as he notes; his book 
(Games Real Actors Play) “…is meant to be about the tools of political analysis rather than 
about the analysis of a specific political constellation.” (Scharpf 1997:214), which underlines 
the fact that his theoretical framework is intended to and can be applied to different political 
contexts despite the fact that the theoretical assumptions are based on his own empirical 
research. He further more notes that: 
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“…the analytical tools presented in the preceding chapters can indeed be employed 
to advantage in order to clarify some of the most vexing problems of multilevel 
governance in an ever more interdependent world.” (Scharpf 1997:214) 
 
The essence of the Shadow of Hierarchy is concealed in the hierarchical structure of the 
institutional setting, which is being scrutinized and we will therefore start out with a 
description of this structure. Hierarchical Direction, which we touched upon in the previous 
section, operates within the hierarchical authority structure, but as Scharpf points out it is 
necessary to make: 
 
“… a distinction between a hierarchical authority structure and the actual use of 
Hierarchical Direction in order to override the decision preferences of other 
actors.”(Scharpf 1997:197) 
 
This is due to the fact that the institutional setting and the interaction modes that exists within a 
hierarchical structure are far from fixed. Each hierarchical structure is different which could be 
exemplified by comparing the institutional setting of the EU and any of its Member States. 
Through an empirical study of the German ministerial bureaucracies, Scharpf has found a 
pattern in actor’s behaviour, which he has noted as the “Shadow of Hierarchy”. He argues that 
interactions with the character of unilateral action (Mutual Adjustment) and negotiation (Joint 
Decision) is far from impossible even though they might take place in a hierarchical authority 
structure. 
In an empirical study of the German ministerial bureaucracy by Scharpf and Renate Mayntz, 
they found that there were no doubt that the politicians could overrule the civil servants, but 
that it was rarely done in practice. Instead they focused on dialogue and disputes, which as a 
rule were solved by agreements rather than hierarchical fiats (Scharpf 1994:38). Instead of a 
hierarchical coordination dictated by the centres: 
 
“…ministers and the cabinet could only fulfil their functions if decision on their 
agenda were, in most cases, based on intra- and inter-ministerial agreement 
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previously achieved through self-coordination among the specialized units 
involved.”(Scharpf 1994:38) 
 
Hierarchical Direction is in effect rarely used but awareness of its presence is seemingly very 
important for the way actors within the hierarchical structure behave: 
 
“Thus, hierarchical structures, even though incapable of achieving coordination, 
nevertheless defines the structures within which negotiations must take 
place.”(Scharpf 1994:40) 
 
Scharpf has based the preceding notions on the interaction that occurs in the ministerial 
bureaucracy in Germany on a horizontal level within the different ministries, but this project 
mainly seeks to apply the same theoretical assumptions to the vertical level between the 
institutions within the EU and the Member States. The following theoretical framework is 
therefore mainly created on the basis of Scharpf’s theoretical assumptions, but also has 
bearings from our own empirical findings, which have enabled us to shape it towards this 
projects specific context. 
 
In order for the Shadow of Hierarchy to arise, it is essential that the actors/actor involved in a 
given situation, feels some sort of pressure from a supreme authority, which creates the 
incentive to change their current policies. This pressure should not necessarily be actively 
introduced, but the mere acknowledgement that such a pressure could arise if an actor refuses 
to engage in the bargaining or policy change in question should be incentive enough to deny 
the actors/actor the possibility to refrain from any change (participation) at all. It is furthermore 
required that the actors/actor do not see a complete withdrawal from the bargaining process as 
an actual possibility, as this would corrupt the validity behind the pressure imposed by the 
authority (Scharpf, 1997:198-205). 
 
To conceptualize this in the scope of this report; Member States of the EU must see their 
participation in the European Community as an overall positive endeavour which will make 
them deter from abolishing the EU completely because of policy changes that might go against 
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national policies. They should furthermore feel an underlying pressure from the EU or from 
other Member States (possible authorities) in the sense that the encouragement to engage in an 
issue in question could be followed by more severe pressure in the form of either juridical 
actions (ECJ), pressure from the Commission or bilateral pressure (major countries within the 
EU; e.g. Germany, France or the UK), if they refuse to engage themselves in a possible policy 
matter. More precisely, an example on the Shadow of Hierarchy could be, when Member 
States participates in a given policy change despite the fact that the change may only be backed 
up by a recommendation (albeit soft law) that they disagree with, because they see a possibility 
to participate in the formulation of the policy change which they fear would otherwise be 
forced upon them in the long run anyhow (without the possibility to help shape its content). 
 
“It must be understood, however, that these beneficial effects of embedded 
negotiation systems depend, on the one hand, on the potential effectiveness of the 
hierarchical authority of the state and, on the other, on the capacity of self-
regulating associations effectively to impose rules that in the individual case may 
not conform to the short-term self-interest of their members.” (Scharpf, 1997:205) 
 
This means that there strictly speaking are two possible outcomes of the Shadow of Hierarchy 
when applying it to a certain policy area and the actors involved; either the previous status quo 
(soft law/OMC) is moved towards a Joint Decision or Hierarchical Direction mode (hard law) 
or it fails to create any new policy measures because of an insufficient hierarchical structure. 
The institutional setup within the Intergovernmental Negotiations and the preferences of the 
actors therefore shapes the actual outcome of the Shadow of Hierarchy. 
 
Many of the same assumptions can be applied to the Open Method of Coordination. This new 
instrument of policy coordination resembles the likes of Mutual Adjustment in the sense that it 
is the national governments that are in control, meaning that they themselves are responsible 
for the implementation of the policies in question. A central difference between the two modes 
is though OMC’s focus on the Community and the common good. It is therefore not the 
individual nation states that drive this process forward but the Council and the Commission 
(Scharpf 2000:24-26). If the Shadow of Hierarchy should occur in connection with the 
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implementation of policy objectives through OMC, that opposes Member States preferences, it 
would therefore require that an authority (eg the Commission or the Council) was able to 
perform some sort of underlying pressure that could encourage the actors/actor to fulfill the 
objectives in question despite their disagreement. 
 
3.4 Sociological Institutionalism 
The purpose of the following section is to give an introduction to Sociological Institutionalism 
as a critical counterpart to Rational Choice Institutionalism. This will give a critical as well as 
complementary theoretical basis for our analysis. This is in line with Risse’s argumentation 
(Risse 2004:160) in which he rejects the idea of social constructivism as a “substantive theory 
of regional integration” in line with liberal Intergovernmentalism and neofunctionalism. Some 
constructivists may however join the Intergovernmentalist emphasis on interstate bargaining 
and contribute to the understanding of EU as multi-level governance system. 
 
What is then the defining feature of the sociological approach to institutions? Risse argues that 
it is a valuable way to describe constructivism with a social ontology that: “… insists that 
human agents do not exist independently from their social environment and its collectively 
shared systems of meanings (‘culture’ in a broad sense)” (Risse 2004:160). In this argument 
lies the central difference between Sociological Institutionalism and Rational Choice 
Institutionalism as the sociological school insists on the existence of “mutual constitutiveness 
of (social) structures and agents” while the Rational Choice institutionalists mainly focuses on 
human action as the key to social action (Risse 2004:160). 
 
3.4.1 March & Olsen 
From the wide range of constructivist approaches we have chosen to focus on the workings of 
James G. March and Johan P. Olsen. March and Olsen understand actor behaviour within 
institutions broader than Rational Choice theory. They identify two different “logics” from 
which actors behave, Logic of Consequentiality and Logic of appropriateness (Risse 
2004:160). The logic of consequentiality is the Rational Choice theory perception of actor 
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behaviour. The actors behave according to a logic of means- ends where the focus is on the 
outcome of actions and the sole purpose of action is to realise or optimise their preferences and 
interests. The institution is seen as a constraining factor on the actors’ behaviour. The Logic of 
appropriateness is instead a rule-based logic of behaviour: 
 
“The logic of appropriateness is a perspective that sees human action as driven by 
rules of appropriate or exemplary behaviour, organized into institutions. Rules are 
followed because they are seen as natural, rightful, expected, and legitimate. Actors 
seek to fulfil the obligations encapsulated in a role, an identity, a membership in a 
political community or group, and the ethos, practices and expectations of its 
institutions. Embedded in a social collectivity, they do what they see as appropriate 
for themselves in a specific type of situation” (March and Olsen 2004:2). 
 
Instead of the output oriented behaviour of the actor, the logic of appropriateness subscribes to 
the behavioural proposition: “that most of the time humans take reasoned action by trying to 
answer three elementary questions: What kind of a situation is this? What kind of a person am 
I? What does a person such as I do in a situation such as this” (March and Olsen 2004:4). 
Rules play an important role in the way actors behave, these rules are not unchangeable. The 
rules are furthermore not determining factors for the actors but should rather be seen as 
parameters for possible actions, as changing state of affairs has been known to be adapted into 
actor’s behaviour without leading towards a fundamental change in the institutional setup/core 
rules and structures (March and Olsen 2004:10).What is then the interaction of the two logics 
of action? Are they mutually exclusive or does the one subordinate the other? March and Olsen 
explains the preference of one logic of action over the other by the clarity of the prevalent 
logic. The clearest logic will dominate the less clear logic (March and Olsen 2004:20). 
 
Even though the logic of action may be very clear to an actor in a given situation, the logic can 
only be followed if there are resources available to follow the prescriptions of this logic. 
Therefore a change in resources can shift actors’ behaviour from following one logic of action 
to another. Lack of resources and understanding may also be a reason for actors to use different 
logics of action for different purposes. Therefore the logic of appropriateness is theoretically 
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hard to include in actors actions as they have a hard time following the rule of law, traditions 
and previous experiences: 
 
“In institutional spheres and societies where policy making is prescribed to follow 
the logic of appropriateness, the rule of law, traditions and precedents, and the 
prescriptions are difficult to implement, the logic of appropriateness is likely to be 
used to justify decisions also when it is not used to make them. Likewise, in 
institutional spheres and societies where policy making is prescribed to follow the 
logic of consequentiality, rational calculation and an orientation towards the 
future, and where following the prescription is difficult, the logic of 
consequentiality is likely to be used for justifying decisions, whatever the 
underlying logic of making them” (March and Olsen 2004:20). 
 
Even though the Logics of Action is not hierarchical in their relation, March and Olsen have a 
view on which is the stronger logic of action. They hypothesize that rationality and the logic of 
consequentiality is more easily used to justify decisions. March and Olsen argues that it is 
easier to rationalize behaviour in terms of interest, than it is to interpret behaviour as 
appropriate (March and Olsen, 2004:22). Another aspect of the interrelationship of the logics 
of action is that it is possible to shift between logics sequentially, so that different phases 
follow different logics. 
 
To sum up the main point of Sociological Institutionalism; the actors in institutions, and 
thereby also institutional dynamics, is a product of the idea that actors do not exist 
independently from the social environment and the norms and ideas embedded in this setting. 
 
3.5 Historical Institutionalism 
Historical Institutionalism developed in the 1960’s and 1970’s as a response to the prevailing 
theories within the disciplines of politics and functional structuralism which they saw as being 
able to give a complete explanation of the way actors behaved in institutional settings. 
Institutions are defined by historical institutionalists as the formal and informal procedures, 
routines, norms and conventions embedded in organizational structure of the polity or political 
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economy. These can range from the rules in a Constitutional order to the standard of operating 
procedures of a bureaucracy (Hall & Taylor 1996:5-6). 
Historical Institutionalism is basically Rational Choice Institutionalism with a touch of norm 
and cognitive features. This means that actors or institutions do not act solely in their own 
interest, but are bounded by their worldview and moral when making decisions. Historical 
Institutionalism also tends to take into account contingencies of history with emphasis on path 
dependencies and it thereby focuses on the persistence of institutions (Jönsson & Tallberg 
2004:5). 
 
Historical Institutionalism focuses on institutions over time. Once the institutions are 
established this theoretical approach’s centre of attention is on how they influence or even 
constrain the behaviour of the actors who established them. This approach positions itself in 
between the approaches of Rational Choice institutionalists and Sociological institutionalists 
but have the same assumptions as Rational Choice about preferences and behaviour. When the 
other approaches focuses on the normative and deliberate constructions of institutions, 
Historical Institutionalism draws on the aspect of time and its influence on institutions and 
politics. Institutional choices taken in the past are persistent and thereby restrictive on actor’s 
choices and actions at a later stage. It is argued that institutions are resistant to change to a 
certain point, because of the uncertainty related to institutional change and also because of the 
transaction costs associated with change. Actors tend to a certain extent, according to 
Historical Institutionalism, to turn to established routines and familiar patterns of behaviour to 
reach their purpose (Pollack 2004:139-141). 
 
One approach to explain the consistency of institutions over time is called the calculus 
approach. It suggests that the institutions persist because they embody something close to a 
Nash-equilibrium, where actors stick by the current patters because deviation will leave them 
worse off than by keeping the institutional settings. Therefore the more an institution is able to 
resolve actor’s dilemmas and the fewer gains actors can attain by an institutional change; the 
more robust the institution will be (Hall & Taylor 1996:8). Changes are however possible: 
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“…many historical institutionalists also divide the flow of historical events into 
periods of continuity punctuated by ‘critical junctures,’ i.e., moments when 
substantial institutional change takes place thereby creating a ‘branching point’ 
from which historical development moves onto a new path. The principal problem 
here, of course, is to explain what precipitates such critical junctures, and, 
although historical institutionalists generally stress the impact of economic crisis 
and military conflict, many do not have a well developed response to this question.” 
(Hall & Taylor 1996:10) 
 
Timing and sequencing describes how small and contingent events that occur at critical 
junctures early in the sequencing will shape events that occur later on. This means that critical 
points in time shape the future of the institutions or policies. Major changes in the political 
landscape or exogenous forces can therefore push the institutions or the policies to follow a 
new path. 
 
Paul Pierson is a representative of another approach called the cultural approach. He suggests 
that existing institutions generate incentives for actors to more or less keep the current 
intuitional settings. Pierson argues that politics will be characterized by increasing returns in an 
interrelated phenomenon such as inertia or lock-ins, timing and sequencing, and path 
dependencies. 
Inertia or lock-ins are described as situations where existing institutions remain in equilibrium 
for longer periods of time even though considerable political change is taking place at the same 
time. This means that if only one actor stand to gain by an institutional change, the other actors 
will be disinclined to change, and therefore the status quo is maintained. 
Finally path dependencies describe how previous decisions by actors provide incentives for 
keeping the policy choices and institutional settings, which they inherited from the past, even if 
the outcome may be inefficient. The reason for this is that when an actor starts on a certain 
path, the institutional setting becomes so imbedded in the overall policy-making structure that 
the cost of reversal or change becomes very high (Pierson 2000:257 ff.). 
Pierson points out that these phenomena are not constant but variables and different 
institutional settings and policies are more or less dependent on these. Institutional settings 
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such as Treaties or Constitutions require large transaction cost in order to change, and therefore 
are likely to generate inertia and path dependent behaviour. Other institutional settings or 
policies can have lower barriers, such as a single parliamentary majority, which thereby 
reduces the path dependency. 
 
The historical institutionalists associate themselves with a distinctive perspective on historical 
development. They are strong proponents of an image of social causation that is “path-
dependent” in the sense that it rejects the traditional notion; that the same operative forces will 
create the same results everywhere in time. Instead they favour the view that the effects of such 
forces will be mediated by the context and features of a given situation often inherited from the 
past, where the most significant of these features are to be institutional in nature. Institutions 
are seen as relatively persistent features of the historical landscape and one of the central 
factors pushing historical development along a given set of paths (Hall & Taylor 1996:9). 
 
Institutional theory can explain how and under what historical circumstances some institutions 
or policies are reluctant to change over time and why some with fewer increasing returns and 
path dependencies agree to change. If this is true, then some institutions may well continue to 
exist even though they have outlived their original purpose and the notion thereby rejects the 
approach by Rational Choice Institutionalism, which assumes that institutions are established 
to perform their functions in the present. Historical Institutionalism points out that the 
consequences of this can be inefficient institutions generated by path dependencies, but they 
see it as a way of explaining the way institutions work today. Historical Institutionalism is 
therefore needed to explain present day politics and institutions with an historical analysis of 
the actors and policies that initially created them. 
 
3.6 Operational Approach 
In this section we will seek to apply our theoretical framework as presented above into the 
context of our project. It therefore becomes relevant to return to the continuum that we 
introduced in the beginning of the section (Chapter 3.2) that can be seen as the framework from 
which we will conduct our two analyses. As each of the governance modes pictured on the 
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scale, can be related to a certain kind of game or to a certain institutional setting, a movement 
from the left side of the scale to the right can be facilitated by the mechanisms within the 
Shadow of Hierarchy. In order to identify these mechanisms there are certain elements we 
should look for in our analysis. 
 
The Shadow of Hierarchy can only exist within a certain hierarchical authority structure. It is 
thus the mechanism and interests within this structure that brings forth the movement from 
Joint Decision or Intergovernmental Negotiation to Hierarchical Direction. The Shadow of 
Hierarchy implies that the actors engaged in a bargaining process do not see a full drawback 
from the bargaining process as a solution. It is therefore the movement from Intergovernmental 
Negotiation over Joint Decision to Hierarchical Direction that is of our main interest. The focus 
will thus be on which institution that facilitates the change and why they facilitate them. 
Turning to Sociological Institutionalisms notion of the logic of appropriateness and 
consequentiality, the bargaining process between the Member States and the EU institutions 
can be seen from a different angle. The logic of appropriateness is in its essence a lot more 
positive towards the general setup of the OMC than Rational Choice Institutionalism as it 
rejects the notion of completely rational human beings. This makes it easier to believe that the 
Member States in the EU will be willing to commit themselves to integration on areas that 
generally are in conflict with their national interests. Sociological institutionalists see the 
society that actors come from (the cultural element) and the rules and norms within the system 
that they engage in, as an important factor in any actor’s behaviour. This is not to say that the 
logic of appropriateness ignores the existence of the rational choice as it coexists in a dual 
relationship with the logic of consequentiality, but when applying this notion to the behaviour 
of Member States in the bargaining process within the EU, it does adds a new perspective. As 
described earlier this approach will be used to complement our RCI approach in our analysis as 
we acknowledge that Scharpf’s Rational Choice terminology might not be able to explain the 
entire complex bargaining system within the EU and the interests that the actor’s within it 
posses. 
 
Historical Institutionalism generally believes that actors act rationally, but also insists that 
things that occurred in the past drive these actions to a large degree. Policy making within the 
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EU is therefore not only a result of the actual bargaining process that takes place, but should 
also be seen as results of actions taken in the past which has helped to shape the institutional 
setting and norms that exists in this process. Another interesting element in connection with the 
context of this project, is the fact that historical institutionalists (e.g. Pierson) views the 
withdrawal from binding agreements such as Treaties and Constitutions as being related with 
very high transaction costs. Meaning that Member States will be reluctant to use a single policy 
change that disfavours their national policies as an excuse to withdraw from the EC Treaty, as 
they are too embedded in the European Community to do so. This argument helps to strengthen 
the hierarchical structure that exists between the EU and the Member States, as national states 
commits themselves to negotiations without the possibility of abandoning the EU, if they find 
themselves in a position in conflict with national interests. 
 
This project primarily seeks to investigate the emergence of the Shadow of Hierarchy within 
the EU’s social policies and then asses the consequences of a possible institutional change 
caused hereof. We will therefore now focus on the institutions that are of significance when the 
stage of either Intergovernmental Negotiation or Joint Decision is achieved which are the 
European Court of Justice, the Commission and the Member States: 
 
The European Court of Justice 
Being the most potent institution of Hierarchical Direction the ECJ acts as the most obvious 
facilitator of the Shadow of Hierarchy. It can not by itself actively initiate an integration 
process within the EU, but has to rely on cases brought before it either by the Commission, 
Member States, or by individuals (typical materialized in the use of a Article 236 reference). 
The ECJ can though interpret Articles in another way than they were intended and hereby force 
a deepened integration through its rulings if it finds the sufficient judicial backing in the 
Treaty. The mere threat of such a ruling might be enough for a Member State to alter its 
politics accordingly. More importantly the ECJ can also affect the vertical division of powers 
by a ruling. The game describing this is pure Hierarchical Direction. In the subsequent analysis 
we will investigate whether there is any evidence that the ECJ acts as a facilitator of the 
Shadow of Hierarchy and if so how the ECJ pushes the integration process towards a 
hierarchical structure. 
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 The Commission 
The Commission has a monopoly for initiating new legislation in the European Union, and it 
can hereby seek to deepen integration, but it will then have to rely on a Joint Decision game to 
get approval for these initiatives. This is what is known as the Community Method and it is 
mostly used for day-to-day politics in the EU. The Commission also has the right to bring a 
Member State before the ECJ (Article 226 EC, thereby acting as the watch dog of the EU) if it 
finds that it is not fulfilling its obligations within the Community (according to the Treaty). 
The important games in this respect are both Hierarchical Direction and Joint Decision. Its role 
in connection with the Shadow of Hierarchy becomes apparent within the OMC, as it sets out 
the guidelines for Member States policies in connection with the Lisbon targets. This means 
that the Commission through benchmarks and recommendations helps set the agenda in the EU 
on areas that are not necessarily covered by hard law in the Treaty. 
 
The Commission also has a number of possibilities of influencing the bargaining phase, as it 
plays an important role in the preparatory work of proposals in several policy areas. It 
furthermore plays a dominant role in the allocation of the Cohesion and Structural funds, a role 
which can be used to facilitate bargaining process within the Council. This is worth noticing 
when assessing the power of the Commission in areas that are excluded from the realm of hard 
law within the EU, such as it is the case with a vast area of social policies. We will therefore 
investigate the Commission’s role as an instigator of policy change, and whether this role is 
part of a Shadow of Hierarchy as the Commission has an interest in deeper integration along 
the continuum so as to gain greater influence on policy making. 
 
Member States 
It is inevitable that the larger countries has more power in the EU than the smaller ones (major 
countries within the EU; e.g. Germany and France), and this materializes in the voting weight 
that exists in the procedure of qualified majority voting. So if a smaller Member State refuses 
to engage in a policy matter, it is potentially possible for the larger countries to threaten the 
smaller countries into legislation with Hierarchical Direction and sanctions as a possible 
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outcome. Here we are dealing with the games of Intergovernmental Negotiation and Joint 
Decision. 
The Shadow of Hierarchy appears as a reaction to a certain hierarchical structure and one of 
the assumptions within this structure is that the Member States on an overall basis finds the EU 
to be a positive endeavour. This insures that the Member States withdraws from leaving the 
Community despite the fact that some legislation might deter from their own political 
preferences in certain matters. They will though through the relevant games try to influence the 
EU in certain directions in order to pursue their national interests. Their possibility of influence 
rests in the games of Intergovernmental Negotiation and Joint Decision. Available is also the 
adjusting mechanisms of Mutual Adjustment. It is therefore important to investigate how the 
Member States will react in different games in the light of their different welfare interests and 
the Shadow of Hierarchy. Have they moved or will they move along the continuum towards 
deeper harmonization on the policy areas covered by this report? 
 
The points made in this Section serve as the theoretical tools in our analysis in the next chapter. 
Scharpf’s apparatus is formed on the basis of his own empirical work, but in the following we 
will apply his assumptions in the realm of welfare policies within the EU. 
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4. Historical Analysis 
This chapter draws on the conclusions and the theoretical framework of the previous chapter 
and will be used to conduct a historical analysis that seeks to bring forth evidence of any 
previous examples of the Shadow of Hierarchy within policy changes that involves the EU. 
The aim of the chapter is therefore to answer our second working question:  
 
Is it possible through an analysis of previous policy decisions to establish the 
presence of the Shadow of Hierarchy? 
 
The historical analysis of this project consists of three parts. The three parts are the analysis of 
the case of the European Monetary Union (EMU), the Defrenne case, and the two charters; the 
Social Charter and the Charter of Fundamental Rights if the European Union. 
The case of the EMU describes the development from a strictly intergovernmental and very 
limited cooperation on monetary policy; the European Monetary System (EMS), to a 
completely integrated and supranational monetary system reaching its interim peak by the 
establishment of a common currency and central bank; the European Monetary Union. The 
story of the EMU will be used to picture a development from soft law to hard law. 
The Defrenne case is analysed as an example of the Shadow of Hierarchy through legal 
activism by the European Court of Justice (ECJ). The case represents a crucial turning point in 
the Community involvement in the area of Equal Opportunity on the basis of Treaty Articles, 
which were never envisaged to lead to such an extensive development as it did. We will give 
an account of what consequences this have had to the Community and what room it left for 
intergovernmental action. 
The case of the Social Charter and the Charter of Fundamental Rights of the European Union, 
involve the development from intergovernmental agreements to their role in the Treaty and 
consequently their possible potential as a judicial warrant for an activist Court of Justice. We 
will examine the development of the two Charters, and finally we will discuss which judicial 
role we are to expect from them in the future as the Charter of Fundamental Rights of the 
European Union has been incorporated in the proposed Constitutional Treaty. 
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The cases represent major initiatives on the area that could be broadly labelled as Welfare 
Policy. In the analysis of this development we seek to identify the crucial turning points in 
which the specific cases moved down the continuum (cf. Section 3.2) from soft law to hard 
law. These turning points will be analysed from the perspective of the Shadow of Hierarchy 
and the partial conclusion that will end this historical analysis, gives us the opportunity to 
conclude on the role of a Shadow of Hierarchy within the EU, both from an 
Intergovernmentalist cooperation perspective and from the perspective of judicial activism. 
 
4.1 From Monetary System to Monetary Union 
This part of the historical analysis focuses on the development of a European Monetary Union 
through a outlining of the historical development from the early 1970’s up until the most resent 
developments. We examine this development and the steps from intergovernmental 
cooperation to a full-fledged Monetary Union with supranational institutions and disciplinary 
measures, in the light of the theoretical concept of Shadow of Hierarchy. The development 
from Soft to Hard Law, the bargaining phases and the considerations and interest behind a 
pivotal in concluding to what degree the Shadow of Hierarchy has played a role in creating a 
Monetary Union. 
 
4.1.1 The first hints towards monetary cooperation 
The negotiation process that cleared the way for the introduction of the euro was both long and 
complicated. In 1970 the Werner plan was introduced as the need for closer economic and 
monetary integration was seen as the natural next steep in for the European Economic 
Community (EEC) by the governments of the then six Member States of the EEC. The plan 
outlined a full economic union in three stages by gradual integration of the monetary policies 
and the minimizing of fluctuations of the currencies. The third stage entailed locking the 
exchange rates of the national currencies and the introduction of a single currency. The plan 
resulted in a declaration by the Council in 1971 with the declared goal of an economic and 
monetary union by 1980. A system of mutual exchange rate fluctuation by the currencies of the 
six EEC Member States as well as the UK, Denmark, Norway and Sweden by no more and no 
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less than 2.5 percent between each currency was set up in 1972 (aslo known as “the snake in 
the Tunnel”). This system had a short lifespan however. The breakdown of the snake was 
induced by the breakdown of the Smithsonian Agreement in 1973, an agreement that fixed the 
international exchange rates, and the oil shock of 1974 (Levitt & Lord 2000:31). The collapse 
of the Werner Plan put an end to Monetary Union plans for a decade. Although the Werner 
Plan collapsed it definitely highlighted the need for stable exchange rates within the European 
Community and the oil crisis more than emphasised the need for a stable environment for 
growth. Though a more thorough examination of the participating countries incentives and 
national interests will not be carried out a very feasible explanation model to this development 
can be established if we turn to the RCI optics. 
 
The Werner plan reached a state that can be compared to the mode of Intergovernmental 
Negotiation. This mode had quite high transaction costs, due to the external circumstances and 
these might have risen to a level where they in effect were so high that the negotiations failed 
before a Joint Decision could be reached. The decisions adopted collectively could be altered 
by the individual actor, in that they were created within the realm of Intergovernmental 
Negotiations which still leaves room for unilateral action. Apparently this action was taken by 
the participating countries, hence the breakdown of the system. 
 
4.1.2 The European Monetary System 
At the Bremen summit in 1978 the EC introduced the European Monetary System (EMS). The 
EMS was a much more modest system, than what had been proposed by the Werner Plan. It 
included the same countries as in the previous attempt, except for the UK and Norway, who 
chose to stay out as a consequence of the constraints they felt it would pose on their monetary 
policies. 
The main aspect of the EMS was the introduction of an Exchange Rate Mechanism (ERM) of 
“fixed but adjustable exchange rates”. The same parity of  ± 2.5 percent in the narrow band and 
± 6 percent in the broad band was continued but with strong pledges of commitment by the 
participating parties to intervene. The commitment obliged the central banks of each country to 
intervene equally for those with a strong currency and those with a weak currency regardless of 
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the pressures to devaluate. The interventions was to be made in cooperation between the 
central banks, where the bank with the strong currency was obliged to intervene in favour of 
the central bank with the weak currency (Hansen 2001:165). Furthermore the EC introduced a 
new currency; the European Currency Unit (ECU), which was an average of the EC currencies 
weighted according to their relative share of EC Gross National Product. The EMS also 
facilitated guidance and constraint of national management of money supply of the Member 
States (Levitt & Lord 2000:33). In comparison to the first attempt with the Werner plan, the 
setup of the EMS allowed a higher degree of supranationalism. The mode here must still be 
characterized as Intergovernmental Negotiation, but it can also be described as what Scharpf 
terms problem solving focusing on the joint value of creation (cf. Section 3.2.2). 
The intent of the ECU was that it would become the neutral reference point of the ERM, which 
the currencies would follow rather than to have a single currency leader. The German 
Bundesbank did, despite the efforts concerning the ECU, become de facto leader of the ERM. 
This leadership was problematic in that the Bundesbank continued its job of managing the 
domestic German economy exclusively. This resulted in an unwillingness to enter the concept 
of interventionist buying, which caused a deflationary bias that pressured the weaker 
economies of the EMS. The German de facto leadership was a great grievance to especially the 
French, who suffered on competitiveness due to overvaluation of the franc. During the period 
from the establishment and through 1990 Germany earned a cumulative surplus in intra EC 
trade of more than $275Bn while France experienced a cumulative deficit of over $85Bn 
(Cameron 1998:202). Even though this far from optimal situation of the ERM, it still provided 
the participating countries with sufficient incentives for staying within the fixed rates; among 
other things protection from the unconstrained foreign markets, fluctuations in tax receipts and 
social security outlays of relatively generous welfare systems (Levitt & Lord 2000:35ff). Here 
it is evident that there were formed two coalitions within the monetary cooperation; a French 
and a German bloc, with diverging interests. The French for obvious reasons were interested in 
a leadership that favoured all of the participating countries while the German government were 
satisfied with status quo. 
 
The EMS did not include coercive mechanisms in case of non-compliance with the fluctuation 
rules. There were although disciplining measures in case of fluctuations outside the snake. 
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Central banks would be able to borrow from other central banks in order to sell this money and 
buy back their own currency. The money was to be repaid after a fixed period, in the currency 
they were borrowed and therefore worked as minor fines within the system. “To repay a credit 
in another currency after one’s own has depreciated is effectively a fine” (Levitt & Lord 
2000:39). Even though this mechanism hardly falls under the heading of hard law, the fact that 
problems with monetary stability were punished with (indirect) financial measures of 
disciplining, was a step in the direction of binding cooperation. One might be tempted to call 
this an indirect coercive measure. The later development of the EMU is very similar to the one 
of positive coordination, within the realm of Intergovernmental Negotiation. That is the closest 
thing to the mode of Joint Decision without creating the legality of institutional frames 
characterizing the Joint Decision mode. Positive coordination is a combination of distributive 
bargaining, being when welfare losses are avoidable through the distribution of costs and 
benefits, combined with the joint creation of value. The process was clearly marked by rather 
great transaction costs especially for France due to Germany’s somewhat opportunistic 
management of the de facto leadership. 
 
4.1.3 The development of the Monetary Union 
In June 1988 the European Council set up a committee under the chairmanship of the 
Commission (Presided by Jacques Delors) consisting of the presidents from the national EC 
central banks, a small group of experts and some additional members from the Commission. 
The Delors report, which was the result of this committee’s work was an initiative by the 
French and Italian governments, who were unhappy with the performance of the EMS because 
of the de facto leadership of the Bundesbank. Furthermore the Italian and French governments 
felt that the emergence of the Single European Act in 1986 contained a serious commitment to 
further monetary commitment (Levitt & Lord 2000:44). The French-Italian alliance also had an 
important ally in the Commission and its president. 
 
Delors worked intensively to prepare the settings under which a monetary union could be 
agreed upon. He aggressively pushed ahead with the directive on capital liberalisation, which 
would force the parties to recognise status quo as unsustainable, and thereby leaving them with 
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the option of either currency volatility or further integration. He furthermore advised the 
French government to leave the ERM unless it was replaced by stronger and more balanced 
policy regime (Levitt & Lord 2000:44). This meant that the German government could not rely 
on status quo, as the alternative to a monetary union would be floating exchange rates, with the 
risk of overvaluation of the Deutsch Mark and a subsequent distress to the German balance of 
payments. Besides using the “stick” towards Germany, Delors also used the “carrot” in the 
Commission’s bargaining with the Southern European countries and Ireland, in the form of an 
indication that the cohesion funds would be used to further convergence towards a monetary 
union (Levitt & Lord 2000:44). 
 
The Monetary Union would be far more acceptable for the German government if it contained 
the monetary discipline of the Bundesbank, rather than the more lax monetary policy of the 
French block. Here the power of the Commission as a bargaining broker becomes evident. 
Besides playing the role of the mediator, Delors also used the supranational cohesion funds as 
a tool in pressuring reluctant members. He furthermore changed the bargaining game by 
eliminating the German status quo position. If we turn to the institutions facilitating the change 
it is obvious that Delors and the Commission played a major role in acting as a mediator 
between two groups and thus creating a bilateral pressure in the desired direction. In the 
process we also find a very obvious use of side payments. This materialised in the institutional 
design of the European central Bank (ECB), which were constructed to please the interests of 
Germany. This of course increased Germany’s incentives to join the new system, despite their 
very favourable position in the existing setup, but “negative side payments” was also used, in 
the form of threats that the system would collapse, creating a devaluation of the German 
currency. This would facilitate a situation much worse of the status quo, a situation that could 
be avoided by entering the new system. An even more explicit example of side payments were 
the Commission’s use of the cohesion funds as a carrot to countries that were reluctant to 
participate. 
 
Delors masterly mediated the interests of the parties and the result came in March 1989 with 
the Delors Report. The report consisted of three main points. Firstly the choice of a single 
currency was an important aspect as it eliminated the alternative of a monetary union without a 
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single currency. A multi-currency union was perceived to contain all the costs and risks, but 
without the full benefits of a monetary union. This was also an attempt to create a sustainable 
monetary union with high exit costs and therefore greater stability and subsequently credibility 
within the markets (Levitt & Lord 2000:47ff.). Secondly the report recommended the creation 
of an European Central Bank to handle the union’s monetary affairs, which was in line with the 
German preferences. Thirdly the Delors report recommended a three-stage transition towards 
monetary union, a modus first introduced by the Werner Plan. 
 
The British interests had not been served well by the Delors Report and the British government 
tried to launch a series of counterproposals hoping to change the path towards monetary 
integration set by Delors. These proposals included the scheme of competing currencies and 
the “Hard ECU” which would change the ECU from being “little more than an accounting 
device” to a real currency (Levitt & Lord 2000:51). These counterproposals did not succeed in 
changing the agenda as Delors successively had created a coalition of Member States behind 
his proposal and this paved the road for a monetary union. 
 
The decision of establishing the European Monetary Union was made in Madrid at the 
European Council summit in June 1989 on the basis of the Delors report. The first stage of the 
roadmap became effective on July 1, 1990 and was merely reaffirming the commitments of the 
EMS, which were now binding for the participating countries. The timetables and actions to be 
taken before the third stage of a single common currency could be introduced, were detailed at 
the Maastricht intergovernmental conference, which resulted in the Treaty of the European 
Union (TEU). The ratification process of the Treaty turned out to be a rather difficult affair, 
with the French “petit oui” and the Danish referendum “no”. This ratification crisis had serious 
implications for the ERM. The fixed exchange rates were put under pressure by speculative 
attacks and by August 1993 the EU’s finance ministers widened the margins of fluctuation to ± 
15 percent; a de facto suspension of the old ERM (Levitt & Lord 2000:65). This was a heavy 
blow to both the political and the monetary union. It though reaffirmed the commitment to the 
EMU as the alternative to the widened margins of fluctuation could have been repetition of the 
fall of the Werner Plan. Delors hard work and the history of the EMS saved his paln from the 
same fate as Werner’s. 
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 As previously noted, the EMU had up until this development been somewhat close to a 
textbook example of the development from Intergovernmental Negotiation towards Joint 
Decision and finally a Hierarchical Direction. The EMR started as a solely intergovernmental 
agreement in the course of the mode; positive coordination. This was in effect undermined by 
Germany’s stratagems and transaction costs rose equivalently for other countries, especially 
France, materialising in a loss of competitiveness, which resulted in a rather large financial 
loss; a cumulative deficit of more than $85Bn. Thus you would expect a pressure from France 
to alter that situation, and the possible options were to dismiss ERM and go back to fluctuating 
rates and Mutual Adjustment or to create an even deeper integration. ´The latter was chosen, 
but there was not only pressure from France as highlighted in our operational approach. The 
pressure from the Commission is also a very important factor when dealing with Shadow of 
Hierarchy. So in effect it was dissatisfaction with the high transaction costs and the pressure 
from the Commission that facilitated the first movements towards a mode of Hierarchical 
Direction, enforced by the pressures from France, the Commission and other Member States 
that saw a change as a positive thing (Delores had encouraged Ireland and the southern 
European countries to join under the prospect of a greater share of the cohesion funds). 
Germany could thus not rely on status quo and a completely withdrawal from the barging 
process was in effect not a possible option, hence giving them only one feasible option; to join 
and influence the shaping of the EMU. 
The United Kingdom is also rather interesting as they realised that the EMU was somewhat 
inevitable, they tried to influence the development with a series of counterproposals; all of 
which failed. This works as an example that it is not necessarily possible to alter the direction 
of the hierarchical movement choosing to opt out of the EMU and preferring the option of 
unilateral action rather to engage in a Joint Decision mode. 
 
Sociological institutionalists would probably tend to describe this development somewhat 
different. McNamara argues that organizations (such as the ECB) are: “…reflections of their 
boarder institutional environment while encompassing the potential for change” (McNamara 
2001: 169). The dynamics of change should not only be understood on the basis of power-
politics calculations and the search for more efficiency, but instead there should be a focus on 
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the need for politics to be legitimized on the grounds of existing normative structures 
(Mcnamara 2001: 169). This means that the underlying norms and rules that exist within the 
frame of this analysis are actively shaping the interests of the actors. This could help to explain 
parts of the process towards a monetary system, as it was created within the framework of the 
European Community; a framework that has integration within the Union as one its prime goal. 
 
The EC entered into force on November 1, 1993, but the ratification crisis meant that both 
Britain and Denmark had chosen to opt-out of the Monetary Union, with the possibility of 
joining later, in Denmark’s case pending a positive referendum. This multi-speed monetary 
integration showed that it would take bigger stumbling blocks to halt the project. The Treaty 
paved the way for the second stage which stated January 1, 1994. The European Monetary 
Institute (EMI) replaced the Committee of Central Bank Governors (CCBG). This body was 
later to become the European Central Bank. The Treaty also established the convergence 
criteria that would ensure that the Member States would qualify for the third and final stage of 
the EMU: 
 
? Price stability - An annual inflation rate of no more 1.5 percentage points higher than 
the average three lowest inflation members (Ex 109 J (now Article 121) and protocol 
21 EC). 
? Fiscal Criteria – An annual budget deficit of no more than 3 percent of GDP and an 
outstanding government debt of no more than 60 percent of GDP (Article 104 C (now 
Article 104 EC) and protocol 20 EC). These criteria are according to Art. 104 C (2) 
(now 104) open to interpretation if the violating members economy is showing a 
converging tendency. 
? Long-term interest rates – Must not exceed 2 percentage points of the average of the 
three lowest interest rate countries (Article 109 J (now Article 121 EC) and protocol 21 
EC). 
 
The ministers from the Council of Economic and Finance Ministers (Ecofin) would decide, on 
the basis of Commission reports, whether there was a breach of the convergence criteria’s by 
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qualified majority. In cases of violation the Council would be able to use a range of measures 
from recommendations and non-interest bearing deposits, to fines in cases of continuing 
violation. This was indeed not a case of pure coordination, but a rather large extension of 
power to the EU (Tsoukalis 2000:162). It was the first introduction of concrete coercive 
mechanisms in order to discipline rogue Member States and it serves as an obvious example of 
a turn to the right on the continuum as the qualified majority voting in the Ecofin resembles the 
Joint Decision mode. Any measures that are to be taken against a member state has to be 
adopted by Joint Decision before the Commission can turn it into Hierarchical Direction, but 
there is no doubt that the Monetary Union has reached the supranational level, also supported 
by the fact that the Member States who violated the convergence criteria were to be spotted by 
the Commission; imposing their “normal” role (vis-à-vis Article 226 EC) acting as a watchdog. 
Ecofin still has to be consulted in a Joint Decision game before Hierarchical Direction can be 
effectuated. It therefore seems appropriate to term it as a direction towards the Shadow of 
Hierarchy. 
 
At the end of 1995 the Council decided formally that the third stage would come into effect on 
January 1, 1999. By this date the exchange rates of the 11 participating Member States’ 
currencies would be irrevocably locked. The euro was now the currency of the EMU, although 
the actual coins and notes had not been circulated. The national currencies ceased to exist 
(legally) and were now “non-decimal sub-divisions” of the euro. The European System of 
Central Banks (ESCB) was established as well as the European Central Bank  that replaced the 
EMI. The participating Member States are obliged to uphold the statues of the Treaties as well 
as the statue of the ESCB. The ECB became the Monetary Union’s supranational body, which 
operated totally independent from the Member State’s governments (although aided by the 
Member State’s central banks, but they were also independent). The finalization of the EMU is 
obviously a movement to the very right end of the continuum with the creation of the formal 
institutions of Hierarchical Direction; namely the establishment of the ECB and the creation of 
statues in the Treaty for the Member States to uphold. 
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4.1.4 The Stability and Growth Pact 
In June 1997 in Amsterdam the Council established the Stability and Growth Pact. It was 
established in order to ensure fiscal discipline by the participating countries after the 
completion of the EMU. It was built on the aforementioned Article 104c (now Article 104 EC) 
(cf. Section 4.1.3), which was created to enforce fiscal discipline. The German Minister of 
Finance, Theo Waigel, complained about a lack of automaticity and clear timetables (Levitt & 
Lord 2000:150) and the Council therefore adopted two regulations to strengthen the rules. The 
first regulation (1466/97) focused on the monitoring of the Member States and the creation of 
Stability Programmes, that were to prevent excessive government deficits at an early stage. The 
second Regulation (1467/97) was to speed up and clarify the procedure when a member state 
breached the Pact (the Excessive deficit procedure). The regulations were passed under the co-
decision procedure  by qualified majority (Article 252 EC (Ex 189c)). From this we can deduct 
that we are dealing with the mode of Joint Decision. If a solution is adopted under Joint 
Decision it is very hard to alter and would require massive side payments, which in this case 
also is apparent when looking at the legal binding effects of the decision. The regulation 
reaffirmed the commitment to fiscal discipline and introduced a detailed timetable and also 
quantified the sanctions in form of non-interest bearing deposits and fines (Levitt & Lord 
2000:152). This was clearly a further tightening of the restrictions on fiscal policy and a 
reinforcement of the coercive mechanisms, which were now stronger and more systematic. It 
was also a victory of the German bloc of tight fiscal discipline, which was to protect the 
monetary independence of the ECB. It thereby lead towards a tighter Hierarchical Direction as 
the regulations clearly transferred power to the hierarchical authority structure, but as Scharpf 
notes; Hierarchical Direction’s ability to override preferences and even limit the freedom of the 
target population will invariably make it seem suspect from a normative individualistic point of 
view. The reach of the Hierarchical Direction is furthermore limited by the exit options of the 
actor’s that are overruled (Scharpf 1997:172). 
 
The provisions of the Stability and Growth Pact are in many ways very restrictive towards the 
fiscal policy of the Member States. The restrictions on fiscal policy can cause problems for 
Member States despite the fact that the governments do not subscribe to the idea of Keynesian 
fiscal fine-tuning. The Stability and Growth Pact may also threaten countries where automatic 
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fiscal stabilizers enter in time of a fall in growth, when the budgets will automatically expand 
as a consequence of a rise in people on unemployment benefits. These problems in times of 
recession have increasingly been evident for some of the major European economies over the 
last years. France, Germany and Italy have been given early warnings because of their 
difficulties of complying with provisions of the Pact. This has resulted in a revised Stability 
and Growth Pact proposed by France and Germany on the Council meeting on March 22, 2005. 
The general rules on the maximum size of annual deficit and accumulated debt has not been 
changed. There has instead been some change to the proceedings of excessive deficit 
procedure, which has been made less rigid and therefore has made more room for fiscal 
intervention (European Council 2005). Even though the revision of the Stability and Growth 
Pact might seem like a setback to the EMU it might not be the case. It is definitely a setback to 
the former strict fiscal discipline of the German government, which has now been taken over 
by the ECB, who has expressed concern over the revision (ECB, 2005). The case is that there 
has not, at the present, been an alternative that would effectively mediate the concerns of the 
Member States and the ECB. This scenario might change in the future. 
 
With this in mind, it might be interesting to take a look at the most debated alternative to the 
Stability and Growth Pact, fiscal federalism; an alternative that might become a reality in the 
case where the revision does not suffice in re-establishing the European growth rates. Fiscal 
federalism is the idea of a fiscal counterweight to the monetary union. The idea is to setup a 
common European fund, which in case of asymmetric shocks (shock that hit the Member 
States differently) to the European economy could alleviate the shock in recession countries by 
expansive fiscal policy. The problem with this is that it would require substantial funding 
which would expand the EU budget. At the moment this does not seem possible, as there has 
been considerable opposition to expanding the current budget. If the European economies do 
not respond to the revision of the Stability and Growth Pact, the fiscal federalism scenario 
might become a serious alternative to the present situation. This would require a rather large 
division of the vertical distribution of powers. And as the reach of Hierarchical Direction of 
powers are limited on the exit options. The transaction costs at the present institutional setting, 
which is placed somewhere between Mutual Adjustment and Intergovernmental Negotiation 
(whilst the monetary policy is purely hierarchical directed), the transaction costs may simply 
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reach a level where it is necessary to agree either to Europeanize the policy area or 
renationalize the monetary policy. 
 
4.1.5 European Monetary Union in the Shadow of Hierarchy? 
The Monetary Union has evolved over almost three decades, from the ideas of the Werner Plan 
to the implementation of the third stage of the EMU. Throughout this period different concerns 
have steered the progress. The overall concern, which first sparked the Werner Plan and still is 
the major task of the union, is monetary stability. It has been seen as one of the most important 
factors of European growth. This has been underlined by the different crises, which have hit 
the cooperation with consequences for the European economies. This devotion to monetary 
stability, and subsequently economic growth, has been the major concern of the member state’s 
bargaining in order to find a solution, which would be an effective alternative to the 
fluctuations of exchange rates. 
 
The bargaining process has been dominated by two coalitions, each representing their own idea 
of the relationship between monetary and fiscal policy; the French and the German bloc These 
are two powers highlighted in the operational approach as being capable of a pressure large 
enough to facilitate a change to the right on the continuum introduced in the theoretical 
chapter. These blocs have been steered towards an alternative, which served them better than 
status quo. The compromises have been guided by the Commission and especially it’s 
President; Jacques Delors. He has in the preparation of the Delors Report, used the tools 
available to the Commission in order to expedite the process towards a Monetary Union. The 
influence of the Commission is resembling a Shadow of Hierarchy as it helps to guide the 
Member States towards a certain policy aim. Not by coercive means, but by highlighting 
unbearable alternatives and “threats” of loss of influence, which could be termed as negative 
side payments, or in the event of an information asymmetry; opportunistic stratagems guiding 
the participating actors according to own interest. It is important to note the pressure from all 
the parties and which of these parties that actually facilitated the changes. It was first and 
foremost the Commission that mediated between the parties and it was to some extend allied 
with France. It used side payments to persuade other “less significant” counties to join the 
alliance, and they hereby created a pressure on Germany that made her settle for a situation 
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worse than status quo, as the threat of a situation even worse than the latter was unconceivable. 
To please Germany the institutional design of the ECB had a clear resemblance with that of the 
German central bank, which had been the de facto leader in the early years. 
The development of the Monetary Union has created a steadily increase of coercive 
mechanisms, first in the EMS and most recently in the Stability and Growth Pact. There has 
also been a transfer of the vertical division of powers from the Member States with the creation 
of the European Central Bank and the creation of majority voting in Ecofin. Overall this has 
created a change from soft law to hard law exemplified by the Articles of the EMU in the TEU. 
Furthermore the regulations of the Stability and Growth Pact have extended the legal 
framework of the EMU. 
On the overall basis we can deduce that there has been a steady move from the left to the right 
on the continuum, caused by mechanism that bears great resemblance with those in the Shadow 
of Hierarchy. 
 
4.2 The cases of Defrenne v. Sabena 
Community law has played an important role in the European Unions development since the 
first Treaty was finalized within the Community. The European Court of Justice (ECJ) is 
therefore a major player in the policy-making within the EU as it produces what Rachel A. 
Cichowski has named the judicial policy-making (Cichowski 2004:491). Through 
interpretation of the Treaties the ECJ helps to pave the road forward and it primarily does so 
through preliminary rulings strengthened by the principals of supremacy and direct effect. 
 
In the initial phase of the EU’s history, women’s rights were not on the agenda. Some Member 
States were though worried that wage difference within the EU could prove to be a 
disadvantage for their national competitiveness, which urged them to introduce the notion of 
“equal pay for equal work” (Article 141 EC [ex. 119]) (Cichowski 2004:493). It is generally 
accepted that this Treaty Article was added to the Treaty as French negotiators feared that 
French equal pay policies could distort the French competitiveness within the Common Market 
(More 1999: 540). The Treaty Article would however prove to have a much broader effect than 
mere competition regulating functions, which became evident with the case of Defrenne. 
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 Belgian lawyer Elaine Vogel-Polsky used Article 141 EC (ex. 119) to push forward a 
preliminary ruling from the ECJ concerning women’s rights. The case that led to this 
preliminary ruling was brought against the Belgian national airline Sabena on behalf of 
Gabrielle Defrenne. Defrenne sued on the grounds that Sabena paid their male flight attendants 
more than females while providing the male staff with the right to retire 15 years later than the 
female staff. The male employees were further more entitled to a special pension scheme even 
though their job responsibilities were the same as their female co-workers (Cichowski 
2004:501-502). The ECJ ruled in favour of Defrenne and thereby opened up the door to a 
variety of new claims by EU citizens concerning equal rights (ECJ 1971, 1976, 1978): 
 
“This Treaty provision became the driving force behind EU gender equality 
legislation in the 1970s and 1980s. Further, the transformation of Article 141 had 
consequences not only for legislative action, but also for the litigating environment. 
The institutional path was paved. Individuals were provided with a new arsenal to 
demand rights under EU law before national courts.” (Cichowski, 2004:502) 
 
This means that Article 141 EC in the Treaty of the European Union which originally, as 
mentioned, was introduced as an instrument to prevent the competition distortion, were used by 
the ECJ and people who fought for women’s rights (e.g. Vogel-Polsky) to introduce new rights 
within the EU that were not politically planned. Furthermore Cichowski argues that: 
 
“This expansion in EU competence was unimaginable in the 1950s, when the 
Treaty was signed and member state governments did not all welcome the policy 
implications.” (Cichowski 2004:507) 
 
She furthermore agrees with Moravcsik’s claim (Moravcsik 1998 in Cichowski 2004:507) that 
this development has made the EU less intergovernmental as the Member States no longer are 
in complete control over the social reforms within the EU (Cichowski 2004:508): 
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“Powerful actors produce rules and organizations that embody their interests, yet 
these opportunities can be used in unintended ways. These outcomes can change 
who controls the trajectory of international politics. Supranational 
constitutionalism in the EU does not only hinge on a series of executive and 
legislative choices, but has also evolved as the accumulation of strategic activism 
by courts and social activists, operating above and below the nation-state.” 
(Cichowski 2004:509) 
 
A second, very important, case has later underpinned this development was the Barber case (C-
262/88), which had a similar character. The parties involved in the case were Mr. Barber who 
was a member of a pension scheme set up by the defendant; Guardian Royal Exchange 
Assurance Group. The normal age of retirement in the scheme was 62 for men and 57 for 
women. Barber was nevertheless made redundant at the age of 52 and was only entitled to an 
immediate redundancy payment and not to an immediate pension for which he had to be 55. A 
women at the same age as Barber would have been entitled to an immediate pension in the 
event of redundancy, as they were given this right from the age of 50. On this basis the ECJ 
held (the procedure was referred to the ECJ under Article 234 EC (ex. 277)) that Barber had 
been discriminated against on the basis of Article 141(ex. 119) of the EC (Hanlon 2003: 296f, 
ECJ C-262/88). The retroactive character of this judgement was altered by the ECJ, which 
made a temporal relief so that the ruling applied only to the claim for an equal payment from 
the date of the judgement (Hanlon 2003: 297). This was later incorporated into the Maastricht 
Treaty as the “Barber protocol”. 
 
This action is nevertheless a rather crude breach of the acquis communautaire as it collides 
with the principles of equal treatment (Wouters 2001:25; Jørgensen 1999: 14). Also the verdict 
left more questions than answers (Hanlon 2003: 298), leaving a rather evident gap between the 
constitutional principals and the political reality (Wouters 2001:26). 
The Defrenne cases and the Barber case are obvious examples of the use of Hierarchical 
Direction. The circumstances that make these two cases even more interesting is that they are 
made on an “unintended” basis and we will deal with the implications of this in the next 
section. 
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 4.2.1 Shadow of Hierarchy by the ECJ 
It is evident that the ECJ posses a very important role in EU policy making. It has had 
substantial influence on how the integration process has developed and this is not least due to 
the principles of supremacy, direct effect, and state liability. We argue that the judgement of 
the ECJ in the Defrenne case has had consequences that were completely unforeseen by the 
Member States and that it has deepened the integration process in the social policy area to a 
level no member state had imagined in the 1950´s. 
 
“From the starting point provided by the Defrenne litigation, the principle of 
community gender equality has developed inexorably by means plethora of 
preliminary references sent to the ECJ from national courts” (More 1999: 541) 
 
This is as an obvious example of Hierarchical Direction highlighted by Scharpf as the most 
potent mode of governance, or as in this specific context Europeanization. The Defrenne cases 
have had massive (unforeseen) consequences for the Member States and this was not to 
everybody’s undivided approval, which underlines the power of Hierarchical Direction. This 
can also be seen as a sign of our interpretation of the Shadow of Hierarchy. The vagueness of 
existing litigation in the area unleashes mechanisms of harder law. At the time being EU social 
policy was more or less a nonexistent phenomenon (in a legal sense), but clearly there were 
interests for a deepening of the integration, hence the plethora of preliminary rulings. We can 
establish that there has existed an endogenous pressure from within the Member States once 
the litigation on equal treatment was established; mainly by the Defrenne cases. Scharpf does 
not focus much on where unintended consequences come from and in fact Historical 
Institutionalism might be better suited to explain why this phenomenon arises. The Rational 
Choice Institutionalism optic is, nevertheless, fully capable of explaining the institutional 
results. 
 
Historical Institutionalism emphasises the institutional choices made in the past as being 
persistent and they can thereby have a restraining effect on actor’s choices and actions at a later 
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date. The Treaty provisions, being the institutionalisation of political preferences made in 
another context than that of the ruling, are is an obvious example of that exact pattern. 
The development took place in a time where there was very little political emphasis on social 
policy in comparison to the recent development in the eighties and nineties (Liebfried & 
Pierson 2000: 271). Hjalte Rasmussen also implies the very wide possibilities of interpretation 
that lies within Article 141 EC (ex. 119), which have fostered the rapid development in equal 
pay, grounded in the creators (hidden) agenda (Rasmussen 2001: 600). This view seems to be 
the accepted assumption among several legal scholars (Nielsen & Szyszczak 1993; Rasmussen 
2001; More 1999). 
 
The Barber protocol can be seen as an exit option introduced by the Member States (through 
not at least heavy lobbying from the affected parties in the Member States (Nielsen & 
Szyszczak 1993: 122)) and as a way to steer the development of new social policy legislation, 
but in this process they also violated the principals of the Treaty. This development also shares 
similarities with Scharpf’s conception of the EU as a “sui generis” leaning towards an 
intergovernmental approach with the Member States as Rational Actors (cf. meta theoretical 
considerations in Chapter 2 and the theoretical chapter). This also means that the integration 
process in this area has been slowed down quite dramatically. From a theoretical perspective 
this is very interesting because we here find that the Intergovernmental Negotiations overrule 
the hierarchical authority structure, we are not dealing with a single opt-out as was the case in 
the development of the EMU where Denmark, UK, and Sweden chose not to participate. There 
is required unanimity to alter the content of the Treaty as it was the case with the Barber 
protocol, which Wouters, as mentioned, argues was an infringement of the acquis 
communautaire. As the acquis is considered to be the backbone of the Treaty this gives an 
indication of the judicial and political implications (Wouters 2001; Jørgensen 1999). A breach 
of the acquis communautaire is in effect an annulment of the policy of the Community. 
It is indisputable that the Member States faced a major legal challenge in the case of Defrenne 
and later on the Barber case, which made them violate the principals of the Treaty. This is of 
the greatest interest in connection with our research question because when the ECJ has acted 
the way they did in the past what should prevent them from doing so in the future? 
 57
The possibilities to reach Hierarchical Directions are as aforementioned limited by the exit 
options for the target population, in this case the Members of the EU. The Defrenne and Barber 
cases are interesting because of their unintended nature and their ability to facilitate a move 
towards Hierarchical Direction. When rulings, based on Treaty Articles, do not match the 
intentions of the Member States, one could imagine that this would also limit the exit options 
because they do not expect for such a situation to occur, and as witnessed, the Member States 
had to commit a breach to the acquis communautaire in order to establish an exit option. 
 
With a still increasing focus on social policy and the “European social model” a similar 
scenario does not seem as an unimaginable consequence of new Treaty Articles, or maybe the 
new meaning of existing Articles derived from this development, hence effectuating the 
Shadow of Hierarchy. Some argue that such a possibility already exists: 
 
“The question is whether Article 94, 95 or 308 of the EC Treaty make it legally 
possible to resort to a Community measure in the form of a European minimum 
wage. Such a proposal was recently made by Professor Chris Engels and his 
assistant Lisa Salas – so as to have a legal means of counteracting the possible 
negative effects of EMU. They reasoned that it would be perfectly possible even on 
the basis of Article 94 EC.” (Hellesten 2004: 5) 
 
If these Articles were to be ruled directly effective with both vertical and horizontal effect one 
could expect a scenario in comparison to the one of Defrenne. The counter argument is that the 
ECJ should know its limits, which the Barber protocol could be an example of. “It has been 
suggested that the Protocol was intended as a warning to the ECJ not to exceed its 
jurisdictions” (Nielsen & Szyszczak 1993: 122). Further a defendant employer argued in the 
case of Moroni that; “The Barber judgement (…) did not take sufficient account of the 
requirements of social policy which underlie occupational pension schemes such as that 
involved in this case…”(Craig & de Búrca 2003: 874) There has been added several protocols 
to overcome similar controversies, but many of them are infringing the principals of the Treaty 
(Wouters 2001; Jørgensen 1999), and the Barber protocol does not alter the fact that the 
Defrenne cases has had a tremendous effect. It still stands as evidence that the ECJ has a power 
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(as a result of its status as an instrument of Hierarchical Direction) that can be hard to bypass 
with out compromising the legal principals of the Community especially because the Article 
used were ruled to have direct effect: 
 
“The impact of direct effect was felt not only in strategic litigation, but, as Sciarra 
points out, it provoked the visibility of equal treatment and non-discrimination at 
the national level providing an impulse the enforcement of effective sanctions and 
fertilized the ground of social policies.” (Chalmers & Szyszczak 1998: 482) 
 
The mechanisms in the Shadow of Hierarchy are interplays between the legislative powers and 
the Member State’s willingness to expand the integration process. By (controversial) verdicts 
the hierarchical authorities can create an institutional setting where the Member States will 
either have to agree to “Europeanize” or to roll back the process and nationalise competences. 
It is obvious in order for such a development to take place that it will have the most far 
reaching consequences if it is base on a Treaty Article due to the principals of direct effect, that 
has both vertical and horizontal effect, whereas directives only has vertical effect. The 
conclusion to this is that it is evident that the ECJ can act very autonomously in areas of great 
controversy as was the case with Defrenne, leaving the Member States with no other option 
than to infringe the acquis communautaire as done in the Barber case. This is not to say that 
either party will act in comparison with the cases aforementioned, but the “legal” possibilities 
are present giving the ECJ a most interesting option with the still increasing focus on social 
policy in the European Union by the use of Hierarchical Direction. 
 
4.3 The two Charters 
In the following we will give an account for the Community Charter of Fundamental Social 
Rights for Workers know also the Social Charter and the Charter of Fundamental Rights of the 
European Union. We will give a description of under which games they have developed and 
how they might affect the future of European welfare and social policy. 
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4.3.1 The social Charter 
Generally the history of the European Union’s social policy has been marked by a considerable 
dispute concerning which path should be followed both internally in the EU institutions and 
among the Member States, and as Chalmers & Szyszczak noted in 1998: “the provisions 
relating to social policy in the EC Treaty are geographically scattered and conceptually 
diffuse”  (Chalmers & Szyszczak 1998:482). 
 
In 1985 the Val Duchesse social dialogue4 was initiated which spurred a dialogue between the 
social partners in the EU and this marked the beginning of a long stretched dialogue 
concerning EU policy on the social level. The initiative to this dialogue came from the 
Commission, which in the EC Treaty Article 139 (Ex 118b) is encouraged to: 
 
“…endeavour to develop the dialogue between management and labour at 
European level which could, if the two sides consider it desirable, lead to relations 
based on agreement.” (European Commission 1996) 
 
In June 1988 the European Council highlighted the importance of the social dimension within 
the Single Market at the Hanover summit and in November the same year the Commission 
encouraged the Economic and Social Committee (ESC) to discuss the possibilities concerning 
a Community Charter of Fundamental Social Rights for Workers (CCFSRW). The 1988 Rhode 
summit emphasized that: “realization of the single market should not be regarded as a goal in 
itself" (EU 2005) and in February 1989 the ESC submitted their opinion concerning a 
CCFSRW, which in March the same year was followed by a resolution from the European 
Parliament (EP) concerning “the social dimension of the single market”(EP 2004). The 
resolution submitted by the EP was quite ambitious as it found that fundamental social rights 
should be implemented at Community level and followed by “a programme of concrete 
measures comprising a timetable”(EP 2005). In June 1989, at the Madrid summit, the Member 
                                                 
4 “Initiated in 1985, the Val Duchesse social dialogue process aimed to involve the social partners represented by 
the European Trade Union Confederation (ETUC), the Union of Industries of the European Community (UNICE) 
and the European Centre of Enterprises with Public Participation and of Enterprises of General Economic 
Interest (CEEP) in the internal market process. The Council is not represented. The meetings of the Social 
Dialogue Committee have resulted in a number of joint statements on employment, education and training and 
other issues.” (European Parliament, 2004) 
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States concluded that the economic and social dimensions of the Single Market should be 
weighted equally and October 2nd the same year the Commission published its draft for a 
Community Charter of basic social rights which was finalized by the Council later that month. 
Finally on the December 9, 1989 at the Strasbourg summit, 11 Member States signed the text 
of the Charter submitted by the Council in the form of a resolution which was a non judicial 
binding commitment. The creation of the Social Charter can thus be seen as the attempt to 
make the jump from Mutual Adjustment via Intergovernmental Negotiation to a Joint Decision 
system. 
 
At the EU’s webpage it is stated that: “A Charter of Fundamental Social Rights was adopted 
so that the social dimension would not be neglected in the work to establish a single market in 
the Community” (EU 2005). Nonetheless the history of a social charter within the EU is 
somewhat blurred as it was never fully adopted into the Maastricht Treaty (it was though 
placed in the annex) as the United Kingdom refused to sign the charter. When Tony Blair 
claimed the chair as Prime Minister it was finally signed by the UK and was subsequently 
worked into the Amsterdam Treaty. This was only as a reference in the Treaty as it does not 
have the status of primary legislation but only as an instrument to reinforce Community law 
(Article 136 EC (ex. 117)). 
 
4.3.2 The road forward 
In the preamble to the EC Treaty it is written that the EU should work for the continuing: 
"economic and social progress" of the Member States and "the constant improvement of the 
living and working conditions of their peoples" (EU, 2005). These statements clearly underline 
that the EU has an ambition to include a social dimension in its future development although 
the lack of concrete measures concerning how this will be done is apparent. In Article 2 in the 
Treaty Establishing the European Community, the general social aims of the Union are laid out 
and it emphasises the need to secure: 
 
“… a harmonious, balanced and sustainable development of economic activities, a 
high level of employment and of social protection, equality between men and 
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women, sustainable and non inflationary growth, a high degree of competitiveness 
and convergence of economic performance, a high level of protection and 
improvement of the quality of the environment, the raising of the standard of living 
and quality of life, and economic and social cohesion and solidarity among Member 
States.” (EU 1997: Article 2 EC) 
 
The next Article 3(j) EC establishes “a social policy comprising the European Social Fund” 
(EU, 2005:Article 3(j)) and Title XI in the Treaty entitled ”Social Policy, Education, 
Vocational Training and Youth”, continues the outlining of the European Unions ambitions 
concerning social policy and defines the scope it is intended to impose on the Member States. 
Chapter one under the same Title, called ‘Social Provisions’, entails Article 136 and 137 EC 
(ex. 117 and 118), which are two central Articles for this report, as it specifically deals with the 
scope and the depth of EU social policy and they have both been mentioned as tools that could 
be used by the ECJ to press for a harmonisation of social policy. Jari Hellsten concludes that 
Article 136 EC implies that: “national social legislation is subject to upward harmonization” 
and he furthermore notes that it: “…does not form an independent legal basis for Community 
measures but is only interpretative.” (Hellsten 2004:2). This means that the ECJ is entitled to 
use it in its preliminary rulings as it states the ambitions of the EU, but does not give any 
specific judicial rights because of its very broad terminology. Nonetheless the Article does 
have a reference to the European Social Charter signed in Turin in 1961 (European Council 
1961), which despite its status as a non-binding agreement hands out a number of rights to 
citizens in the EU that are somewhat more specific than those found in the EC Treaty. This 
setup bears some similarities to the fact that all the Member States have signed the Charter of 
Fundamental Rights of the European Union, but until the new Constitutional Treaty is adopted 
by the Member States it will not have the same judicial position as the provisions within the 
Treaty5. This means that even though it might express the intentions of the EU, which makes it 
valid for the ECJ to incorporate it in its ruling, it cannot be acknowledged as EU-law.  The 
relevant games in this respect will thus be the ones found in the mode of Intergovernmental 
Negotiation as the Social Charter has not been given the statues of a Joint Decision agreement. 
A very important assumption in relation to Intergovernmental Negotiation is that it is heavily 
                                                 
5 The new Constitutional Treaty entails a Charter of Fundamental Rights of the Union in part III. 
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reliant in a better situation than the one of status quo otherwise the participating governments 
will veto the development. 
 
Article 137 EC should be interpreted as to say that: “the Community shall (only) support and 
complement national measures in the social field” (Hellsten, 2004:1). This interpretation is 
well founded as Article 137(3) EC lists a number of essential areas within the social policy 
sphere that can not be affected by EU-law unless it is decided unanimously in the Council, 
hence Intergovernmental Negotiation. This among other areas includes: “social security and 
social protection of workers” (EU 2005: Article 137(3)). This means that the ECJ is incapable 
of pursuing an activist role, as in the Defrenne cases, on the statute of the Social Charter, as 
well as the bilateral pressure is much more powerful in a Joint Decision system than in 
Intergovernmental Negotiations. 
As the preamble in the EU Treaty notes, the EU is meant to work towards continuing economic 
and social progress within the Union and these goals are made more concrete in Article 139 EC 
(ex. 118b) in the EC Treaty, which encourages the Commission to seek a social dialogue 
between the social partners. By initiating the Val Duchesse initiative the Commission is 
thereby underlining that the EU is actively seeking progress on the social level, but as the 
scope of this progress is limited by the lack of concrete measures in the Treaty, the initiative 
comes in a soft packing rather than as directives concerning specific demands from the EU. 
 
As we have described in our theoretical chapter a certain hierarchical structure has to be in 
place in order for the Shadow of Hierarchy to occur and the question is then, whether or not 
this hierarchy is in place concerning the relationship between the social partners and the EU. 
As the EU nowadays is seen as the major policymaker by most private enterprises situated 
within the EU, there is no doubt that the European Trade Union Confederation (ETUC), the 
Union of Industries of the European Community (UNICE) and the European Centre of 
Enterprises with Public Participation and of Enterprises of General Economic Interest (CEEP) 
acknowledge the realm of power that the EU possesses. It is therefore plausible that they 
accepted the invitation from the Commission to a dialogue on social issues as a possibility to 
influence the actual policy making on this issue, which of course is to prefer as to being 
dictated what to do at a later stage. Whether or not this introduces the conditions that are 
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necessary to talk about a Shadow of Hierarchy is dependent on the behaviour of the industry 
unions and the private enterprises, as the indications given by the Commission through the 
dialogue, according to this theory, could spur an automatic reform process on social areas by 
the social partners. One example of this could be the social partner’s initiative to the agreement 
on parental leave which was made legally binding through directive 96/34/EC (The 
Commission, 1997), but generally very few concrete measures has been taken by the social 
partners to reform the social area, and since the European Social Charter was signed by all the 
Member States in 1989 it has still not had a significant influence on the social policies within 
the Member States. The motive behind the approach taken by the Commission is though clear 
in the following quote by W. Streeck: 
 
“What really distinguishes the emerging European social policy regime from 
traditional national ones is its low capacity to impose binding obligations on 
market participants, and the high degree to which it depends on various kinds of 
voluntarism. In particular, supranational European social policy, as a product of 
both intergovernmental constraints and sometimes inventive attempts especially by 
the Commission to work around these, tries to enlist the subtle, cajoling effects of 
non-binding public recommendations, expert consensus on ‘best practice’, 
explication of the common elements of national regimes and mutual information 
and consultation (governance by persuasion); offers actors, public and private, 
menus of alternatives from which to choose (governance by choice); and hopes to 
increase the homogeneity of national regimes through comparison by electorates of 
their situation to that of citizens in other countries (governance by diffusion).” 
(Streeck 1995: 45-46) 
 
It is reasonable to assume that the Shadow of Hierarchy is failing to arise in this case, because 
of a hierarchical structure that limits the EU’s possibility to impose sanctions in the case of a 
lack of reform progress from the actors. In the case of the social dialogue this would be the 
social partners and after the conclusion of the European Social Charter the Member States. As 
opposed to the EMU there were no great pressure from either the Commission or any bilateral 
pressure from any of the Member States and the Social Charter leaves very little room for the 
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ECJ to pursue an activist interpretation. The problem solving capacity of Intergovernmental 
Negotiation is constrained by outcomes that are better than the status quo for all the 
participating actors. The negotiators dilemma becomes apparent in the development of the 
Charter materialised in Britain’s reluctance to sign it. Seemingly the transaction costs were 
high which can explain the relative vague status of the Charter. 
 
4.3.3 The Charter of Fundamental Human Rights of the European Union 
The legal challenge accounted for in Defrenne v. Sabena could materialise in the legal basis 
provided in the Constitutional Treaty, if adopted. The area of interest is Chapter II in the 
constitutional Treaty, which includes the Charter of Fundamental Human Rights of the 
European Union (the Charter). This chapter contains a series of Articles that could have a 
consequence in the area of social policy in the EU. This is due to the fact that areas such as 
labour law, rights, health care law, and social security now has made its way to be recognised 
as fundamental human rights in the Charter (Lorber 2004: 212; Michalowski 2004: 287ff; 
White 2004: 309ff).  This is not to say that the EU will gain competencies to make legislation 
or create a general vertical diversion of powers over night if the Constitutional Treaty is 
adopted. The matter is highly complex and legal scholars differ much in trying to predict what 
the consequences will be. Before turning to the Charter as it is incorporated in the 
Constitutional Treaty we will turn to the Charter as practiced in present EU legislation and 
future prospects in its present institutional setting. The Charter was drafted in 1999 and 
approved at the Nice Summit in 2000 in a way so it would have full legal effect (Craig & de 
Búrca 2003: 358). As regard to the current status of the Charter “[a] range of institutions has 
already made use of its provisions” (Craig & de Búrca 2003: 362). It is already beginning to 
find space within the constitutional practice of the EU. Institutions that has made use of the 
charter is the Ombudsman, the Commission, and maybe most importantly, the Court of First 
Instance has made references to the Charter (Craig & de Búrca 2003: 362), recognizing it as a 
source of general principles of Community law. The Charter has however until now only been 
used to reinforce principals that were also previously acknowledged as being general 
principals of community law (Young 2005: 221). The Charter still have not been used by the 
ECJ (Craig & de Búrca 2003: 362). On an overall basis there is some scepticism routed in the 
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ECJ’s ability to inflict an adequate system for protection of human rights materializing in the 
fact that the ECJ has been accused of manipulating the wording of human rights in order to 
pursue economic integration at the cost of protection of the same human rights (Craig & de 
Búrca 2003: 364f). There is a more thorough discussion of the criticism in Young 2005, but as 
it is not Human rights that are the main focus we will instead turn to the future prospects of the 
Charters potential influence on European social and welfare policy. Its legal status is somewhat 
similar to that of the Social Charter, which as mentioned has not been the catalyst of a 
movement towards Hierarchical Direction of significance. 
 
There are three parts of the Charter that arguably can be said to fall within the scope of social 
policy namely, labour law rights, social security, and to some extend health care rights. In the 
following an account of the legal status of labour law rights and social security rights under the 
Charter of Fundamental Rights of the European Union will be given before a possible adoption 
of the Constitutional Treaty. 
Already before the incorporation of the Charter to the Treaty, legal scholars argued that it 
could have a substantial effect on the area of social policy. 
 
“… the Charter provides a comprehensive and large list of labour law rights which 
go beyond the community legal competencies. (…) It is advanced therefore that the 
Charter strengthens social policy in the EU. This is further the case if the Charter 
becomes legally binding, as currently suggested by the Convention.”(Lorber 2004: 
230) 
 
Other scholars have also dealt with the matter before the Charter was included in the 
Constitutional Treaty. And we find a somewhat similar interpretation of the legal status of the 
Charter from Ryan. 
 
“… it should be appreciated that it is the underdevelopment of collective labour law 
within the EU, which leaves such room for the Charter to have an impact in the 
legal and political spheres. These possibilities effects of the Charter do not preclude 
doubts as so to the adequacy of notions of fundamental rights as a basis for the 
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development of collective labour law, whether in EU or elsewhere.”(Ryan 2003: 
90) 
 
Though these quotes is far from exhaustive it does not seem unreasonable to deduce that there 
can be established a link, dependant on how the ECJ choose to interpret and use the Charter, to 
that they can go beyond the scope of judgements that we witness today within the sphere of 
labour market law. There do not seem to be quite the same potential for future “expansion” by 
the ECJ within the realm of social security rights (White 2004: 309ff; Tooze 2003: 191f). 
Rather there seem to be an emphasis on the Open Method of Coordination: 
 
“Thus the standard-setting undertaken on the rights to social security and social 
assistance confirms the need for such discretion and emphasises the suitability of 
social security and social assistance for regulation the OMC (…) In this regard, the 
maintenance of a social security system distinct from a system of minimum 
assistance could provide the hallmark of any evolving of European welfare 
policy.”(Tooze 2003:192) 
 
White agrees on the notion that it is unlikely that there will be a move towards majority 
decision-making in relation to social security, he argues that an incorporation of the Charter 
will have no consequences in regard to allocation of competences between the EU and the 
Member States (White 2004: 320). These are the future prospects under the present amendment 
of the Charter where it does not have legal status. And despite its lack of legal applicability 
even at this stage it might have consequences for the vertical diversion of powers between the 
Member States and the hierarchical institutions at the EU level in areas close to social policy. 
So even though not directly affecting ECJ rulings within the area of fundamental human rights, 
judgements in connection with labour law rights and social security rights, it might force the 
Member States to reconsider the present institutional setting. 
 
It is difficult to determine whether the Charter in its present institutional shape is capable to 
facilitate a movement towards more supranationalism. History has told us that the Social 
Charter has had very little, if any, influence on the vertical division of powers and the Charter, 
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in its present shape being somewhat similar from a legal perspective, could tempt to draw the 
same conclusion. The Charter of Fundamental Rights in the European Union has undergone a 
development in that it is incorporated in the Constitutional Treaty  making it primary 
legislation of the EU. This is inevitably a result of Intergovernmental Negotiations as the 
convention was an intergovernmental set up. The games leading to this result has most likely 
been bilateral pressures and side payments. We will not engage in a further investigation of the 
negotiation process at the Convention but rather focus on the outcome and its consequences. 
 
With the Constitutional Treaty the Charter of Fundamental Rights in the European Union 
moved from the periphery to the middle, by being incorporated into the Constitutional Treaty 
(Young 2005: 1). The Charter will not have a significantly greater influence on Community 
law over night in the event of adoption of the Constitutional Treaty. The main “obstacle“ for 
the Fundamental Charter on Human Rights to have any influence on the vertical diversion of 
powers is Article II-111 of the Constitutional Treaty which set out the guidelines for 
application of the charter6. 
 
It is clear that Article II-111(2) is designed to prevent this exact consequence but the question 
is whether it is sufficient. Knook argues that there are three different scenarios one could 
expect. Those are a legalistic approach, a status quo (ante) approach, and an activist approach 
(Knook 2005: 31f). 
The fist scenario depicts a case in which the ECJ chooses to practice countervailing power 
instead of a narrow protection of the Treaty. The ECJ will seemingly have to slender its 
capacity of the fundamental rights acquis to agency-type situations. The second scenario will 
leave things as they are at the present (though there are a great deal of uncertainty what exactly 
that encompasses) hence the status quo scenario. The likely outcome of this will be that the 
                                                 
6 “1. The provisions of this Charter are addressed to the institutions, bodies, offices and agencies of the Union 
with due regard for the principle of subsidiarity and to the Member States only when they are implementing Union 
law. They shall therefore respect the rights, observe the principles and promote the application thereof in 
accordance with their respective powers and respecting the limits of the powers of the Union as conferred on it in 
the other Parts of the Constitution. 
2. This Charter does not extend the field of application of Union law beyond the powers of the Union or establish 
any new power or task for the Union, or modify powers and tasks defined in the other Parts of the 
Constitution.”(Treaty establishing a Constitution for Europe 2005: 59) 
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ECJ will use the Charter as a source to reinforce Community law but with direct references to 
the Articles. Knook argues that Article II-111 CT will be significantly eroded if the court 
chooses to pursue this approach as the events leading to case law on fundamental human rights 
was based on legitimacy concerns and this will require the court to act with vigilance on the 
basis on similar concerns. An argument for the ECJ to take this position is that even though the 
court might gain new opportunities this is not the same to say as they will use them. The third 
scenario, designated the activist approach, is that the court will indeed use the new legal 
opportunities. It is also this scenario that will contain the highest degree of vertical diversion of 
powers. This approach will lean towards a full incorporation of the doctrine whether or not 
there is a connection with existing Community law. According to Knook the latter scenario is 
not unlikely to occur (Knook 2005: 31f). 
 
Such a scenario would be very interesting in the context of this project; if the ECJ in fact does 
choose an activist approach, we could expect to witness a scenario similar to the one caused by 
the Defrenne cases. There are without a doubt interests within the Community to test the 
potential new status of the Charter and it could prove even harder for the Member States to 
legitimise action against the ECJ’s rulings with in the area of human rights. The fact that 
human rights are a very sensitive issue, especially in an international context, could limit the 
exit options for the Member States. If Hierarchical Direction is in fact engaged in the policy 
area this could lead to a situation where further integration would be the most profitable option. 
We will claim that there can be established a link which allows the latter scenario. The 
possibilities for this chain of reaction to be effectuated might be a rather vague chain, but it is 
never the less present. If the ECJ chooses an activist approach a development similar to the one 
with Defrenne cases is not unlikely at all. This could unleash mechanism moving towards a 
Shadow Hierarchy as also accounted for when elaborating on the aforementioned cases of 
Defrenne. It is not an unconceivable scenario that there will be made judgments that will force 
the Member States to either progress integration to an even further level or to roll back the 
integration process by altering the effect of the judgements as done in the Barber case. 
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4.4 Summary 
In the development of the EMU we find a more “classical” supranationalisation of policy. The 
process has developed much in line with what the Shadow of Hierarchy can explain. The 
process started as Intergovernmental Negotiations and by different means of side payments and 
unilateral pressure turning into Hierarchical Direction via the mode of Joint Decision. The 
increased integration and common interests in economic growth overruled the myopic national 
interests. The processes we have identified in the negotiations fit very well with the 
explanations provided by our RCI framework, and arguably the Shadow of Hierarchy has had a 
very important role in the development of the EMU. 
 
The conclusion to the legal effect of the two Charters is that there exist possibilities of 
Hierarchical Direction within European social and welfare policies. These possibilities are 
primarily related to the Charter of Fundamental Human Rights in the European Union, as the 
Social Charter does not contain the same possibilities of hierarchal direction due to its legal 
status. The possibilities are some what peripheral and do not concern the very core of social 
and welfare policy, but as shown with the Defrenne cases they can have a rather large impact 
and the pattern would be that the Member States would have to agree either to expand the 
integration or slow down the integration process vis-à-vis the Barber case. With the Charter of 
Fundamental Human right there seem to exist possibilities of legal intervention and that with 
limited exit options. The two latter cases and the Defrenne cases are examples of the Shadow 
of Hierarchy on a somewhat unintended basis. Of course it does not rise out of the blue and 
there has to be interests within the Community for this development to take place. If the legal 
possibilities are present the ECJ has previously shown legal activism. 
 
We have in this first historical analysis shown that the previous integration (and attempts of 
integration vis-à-vis the Social Charter), can be described meaningfully by our theoretical 
framework. It is on these grounds that we claim that the Shadow of Hierarchy has previously 
played an important role in development of new EU policy areas within the realm of welfare 
policy. Furthermore we have shown with the cases of Defrenne and Barber that the ECJ has 
shown legal activism in the past causing a vertical division of powers within the realm of social 
policy. There might exist possibilities for the ECJ to pursue such a development in already 
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existing Treaty provisions and in the Charter of Fundamental Rights of the European Union in 
the Constitutional Treaty. This is not to say that they will pursue it but we have merely 
established that the possibilities are there and can facilitate a new development in the Shadow 
of Hierarchy. 
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5. Analysis - Employment Policy in the Shadow of Hierarchy 
Based on the conclusions of the first part of the analysis we proceed to examine what European 
welfare policy might develop into in the case of a Shadow of Hierarchy changing the Lisbon 
Strategy from Open Method of Coordination (OMC) into hard law resembling some of the EU 
core areas. We will therefore now seek an answer to our third working question: 
 
How will the Shadow of Hierarchy, in the case of a failure of the Lisbon Strategy, 
change the European Employment policy? 
 
Before we embark on this analysis we would like to refresh the fundamental presuppositions of 
the project. The first and perhaps most important assumption of this analysis is that the Lisbon 
Strategy and subsequently the OMC are failing to achieve the goals set out in 2000 in Portugal. 
At the present stage, halfway through the term, it has not delivered the expected results, but the 
Lisbon Strategy has not collapsed. A scenario of changes under a Shadow of Hierarchy is only 
interesting in the case of Lisbon failure; if it was highly successful changes would not come 
about. This scenario has not yet occurred and if it does it will be sometime in the future. The 
scenario is hypothetical, but not less interesting as changes would have great impact on 
European Welfare policy, which today is regarded as national territory. 
 
The second assumption finds backing in the first part of our analysis. We have analysed cases 
of European integration where we have shown the presence of a Shadow of Hierarchy. This 
knowledge supports the scenario of a Shadow of Hierarchy guiding a possible failed Lisbon 
Agenda towards European integration, and will be drawn upon throughout this analysis. The 
methodological considerations in this connection are discussed in Chapter 2. Suffice to say is 
that there is no causal link between former, present and future cases, but the historical lessons 
strengthen the argument of using the Shadow of Hierarchy as a theoretical background. The 
partial conclusions that were made on the basis of the historical analysis (the summary) will 
furthermore serve as arguments in this analysis and they thereby play an active role when 
analysing the role of the European institutions (the European Court of Justice (ECJ), the 
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European Parliament (EP), the Council and the European Central Bank (ECB)) within the 
context of European Welfare Policy. 
 
To sum up, this is an attempt to take a specific part of the Lisbon Strategy and see what could 
happen to it in a scenario where the aforementioned two conditions are met. The analysis will 
be based on our theoretical framework; what changes does the Shadow of Hierarchy foresee? 
 
For the analysis we have chosen to focus on Employment policy as it entails the most 
developed use of OMC and therefore serves as a benchmark for other policy areas regulated by 
the OMC (De la Porte & Nanz 2003:3). The three countries; France, Germany and Denmark 
will serve as cases. France and Germany are the two central actors within the EU and both 
represent the Corporatist Welfare Regime (cf. Esping-Andersen’s welfare regime, Chapter 
5.2). They are chosen because we see them as powerful actors within the bargaining process in 
the different governance modes of the EU (cf. Section 3.2), while Denmark as a Social-
Democratic Welfare Regime serves as an example of a minor state with a labour market policy 
that focuses on a universal welfare model as opposed to the former. We have deliberately 
chosen to exclude countries that represent the Liberal Welfare Regime, such as the UK as they 
seen in a historic perspective, are likely to opt-out on any integration within the area of 
European Welfare Policy. We do not feel that this exclusion limits our ability to foresee a 
future scenario within the area of European Welfare Policy as history has shown us that the EU 
is able to move forward with new policy areas without the participation of the UK, as long as 
both France and Germany sees it in their interest to do so (cf. the Social Charter, Section 
4.3.1). The three welfare regimes, at the same time represent the interests of the Member States 
and are therefore valuable in determining the Member State’s interests in the case of European 
harmonisation. 
 
A central area, from which the Shadow of Hierarchy can transform European social policy 
towards Hierarchical Direction, is the OMC. We will start out the analysis by conceptualising 
the OMC and its methods of working with special emphasis on employment policy. On the 
basis of the analysis of the important factors we will then submit a possible scenario in which 
the Shadow of Hierarchy changes the employment policy and the changes of the institutional 
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settings of the area. In short, we will seek an answer to the question; what are the possible 
effects of the Shadow of Hierarchy? 
 
5.1 The Open Method of Coordination and the EES 
European Employment policy in its current form, the European Employment Strategy (EES), 
first emerged after the Luxembourg Job Summit in 1997. The EES is now a cornerstone in the 
Lisbon Agenda (European Commission 2003B:5) and has to a large degree inspired the 
workings of the new procedure, the Open Method of Coordination. The OMC was formally 
created at the 2000 Lisbon European Council meeting hosted by the then Portuguese 
presidency. The OMC is the new method with which the ambitious goals of the Lisbon Agenda 
are to be achieved. In the case of the EES the goals are to achieve an overall EU employment 
of 70 percent, average female employment of more than 60 percent and 50 percent 
employment for older workers (added at the Stockholm European Council 2001), all by 2010 
(European Commission 2005). These objectives shall be achieved with the instruments of the 
OMC, which generally speaking consists of four points: 
 
Firstly: “Fixed guidelines for achieving goals combined with specific timetables are set for the 
Union, for the short, medium, and long term” (Presidency Conclusions, European Council, 
Lisbon 23-24 March 2000: point 37). The guidelines are set by the Commission and passed by 
the Council. The EES guidelines of 2004 are based on the 2003 report from the European 
Employment Taskforce, which is an independent agency, headed by Wim Kok, former Prime 
Minister of the Netherlands. The 2004 guidelines points out different policy areas which 
should be given special attention: 
 
“increasing the adaptability of workers and enterprises to changing economic 
conditions and labour market demands; attracting more people to enter and remain 
in the labour market and making work a real option for all, including by facilitating 
the access of unemployed young people to their first job and by encouraging older 
workers to stay in the labour market; investing more and more effectively in human 
capital and lifelong learning as well as in research and development, including 
platforms for excellence” (European Council 2004). 
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 Secondly: “These guidelines are, where appropriate, translated into quantitative and 
qualitative indicators and benchmarks, tailored to the needs of different Member States” 
(European Council 2000). The benchmarks can be both measurable (quantitative) and non-
measurable (qualitative) indicators (Folketingets Europaudvalg 2005:2). 
Thirdly: “European guidelines are translated into national and/or regional policies by setting 
specific targets and adopting measures, taking into account national and regional differences” 
(European Council 2000). The translation of the common guidelines in the national policies is 
collected in the National Action Plans (NAP), which is individual for each Member State and 
is adjusted to the specific national situation. The implementation of these measures is achieved 
by national policies and legislation and there is therefore no need for Community legislation 
within the OMC. We will return to the NAPs in the analysis of the member state interest. 
Fourthly: “Periodic monitoring, evaluation, and peer review takes place, organised as mutual 
learning processes.” (European Council 2000). The Member States’ results are scrutinised by 
their peers (the other Member States) and the results are published annually by the presidency, 
where the best and worst performers are identified. The Council may decide by qualified 
majority to issue recommendations to specific countries on the basis of Commission proposals. 
This process is popular known as “naming and shaming”. 
 
The process is iterative, which means that the four-step procedure is repeated annually. The 
results are assessed at the Council annually spring summit and new guidelines are developed 
upon the results of the previous years and published in a Joint Employment Report which then 
forms the foundation for next years guidelines. 
 
5.1.1 The three main aspects of the OMC 
Besides the introduced modus of the OMC there are three main aspects that are central in 
describing the method. These aspect are what differentiates the OMC from the traditional 
workings of the Community; the Community Method. The three aspects are; the institutions 
involved, the soft law character of the OMC, and the learning aspect of the method. 
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 Institutions 
The Open Method of Coordination offers a revision of the roles of the Community institutions. 
The Council is the inventor and driving force behind the OMC. The leadership of the Council 
is underlined by the annual spring summits where it has the role of guiding and coordinating 
(Borras & Jacobsson 2004:198). The role of the Commission is less clear. The Council 
initiative to create the OMC has put an end to the longstanding Commission monopoly on 
policy initiatives. Despite this obvious loss of power to the Council, the Commission has 
gained influence on other areas. It  has taken the role of mediator of conflicts between the 
Member States in the guideline setting phase, which is (in some areas) handled by the 
Commission and passed by the Council. According to some this may involve a great deal of 
influence through policy guidance (Borras & Jacobsson 2004:198). The division of power and 
cooperation between the Council and the Commission is further underlined by the 
establishment of a series of committees (Employment committee, Social Protection committee, 
Economic and Political committee and the Economic and Political committee). The 
committees are the preparatory bodies below the Council level and they provide opinions on 
the request of either the Council or the Commission (Borras & Jacobsson 2004:198). The 
Commission has at the halfway mark of the Lisbon Strategy taken it upon itself to make an 
extensive revision of the process on the basis of a critical report by Wim Kok (not to be 
mistaken for that of the European Employment Taskforce); something that further underlines 
the Commission’s role in the OMC. In the Council conclusions from the Lisbon summit the 
inclusion of social partners, companies and NGO’s are explicitly stated (European Council 
2000: point 38). Even though the social partners have been consulted during the spring 
summits, empirical research shows that possibilities of including various types of actors have 
not been exploited fully (Borras & Jacobsson 2004:198). 
 
The multi-level character of the OMC has seen some actors gain influence on the Community 
while others have lost considerable power. The main looser in the OMC is the European 
Parliament, which in the areas of the OMC has lost all the powers it has struggled for decades 
to achieve. Instead of influence, as in the co-decision procedure of the Community Method, the 
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European Parliament’s role is reduced to a strictly advisory role. The national Parliaments are 
also marginalized in the OMC, but there is the possibility of influence on the national 
governments through the national EU control committees, e.g. the Danish European Affairs 
Committee. Furthermore the dominant role of the ECJ within the Community Method has with 
the OMC totally vanished and the Court plays no official judicial role. 
 
Soft Law 
The traditional European Community Method has been characterized as a mix of hard and soft 
law, a mix of directives & regulations and recommendations, reviews and monitoring. 
According to Borras and Jacobsson the OMC still differs from the traditional soft law tradition 
of the EU on a number of points (Borras & Jacobsson 2004:198). The main feature of the 
OMC’s soft law character is the apparent lack of coercive mechanisms in cases of non-
compliance to the National Action Plans. This again underlines the intergovernmental nature of 
the OMC; cooperation and coordination are the key words of the process. 
 
Learning 
The Benchmarking concept is largely taken from the procedures of the OECD and one of the 
main aspects of this model is learning. The learning aspect of the OMC is very important in the 
light of the lack of coercive mechanisms. The OMC is by nature open to the differences of the 
Member States and their approach to the common guidelines in the National Action Plans. The 
iterative process and the annual evaluation of the results give the Member States a possibility 
to learn from each other’s successes and failures. Borras and Jacobsen also underline the 
cognitive dimension of the OMC as important to the coordination process: 
 
“The cognitive dimension of policy learning has also been stressed by authors 
working in the tradition of discourse analysis, emphasizing the role of collective 
cognitive frameworks for policy change. Here it has been argued that the 
development of common discourses, establishing certain key concepts as well as 
policy principles and understandings of causal linkages, has been instrumental in 
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the development of the new policy co-ordination processes” (Borras & Jacobsson 
2004:196). 
 
The clear emphasis on the cognitive dimension of the OMC shows the close link with 
Sociological Institutionalism. 
 
Theoretical Aspects 
The above mentioned aspects of the OMC clearly establish it as a new form of EU governance. 
The institutional setup of the method, with the Council in the driving seat and the apparent 
absence of hard law, earns the OMC a place between Mutual Adjustment and 
Intergovernmental Negotiations in Scharpf’s theoretical terminology. The focus of the OMC is 
not on hard bargaining and Hierarchical Direction, which is the key elements in the 
Community Method, but instead on coordination and ideational aspect; concepts that concur 
with the ideas of Sociological Institutionalism. 
 
5.2 The National Interests 
This section will identify the main interests of the three case countries; France, Germany and 
Denmark. We identify these interests by examining their national agendas, the strengths and 
weaknesses of the countries and their specific national way of organising Employment policy. 
We will use Gösta Esping-Andersen’s typology of the three dominant welfare states to 
distinguish between the apparent differences of the three countries. Such broad definitions of 
welfare states have been criticised for their inability to contain the complexity of the real 
world, but as David Purdy notes: 
 
“It is important to insist that without some comparative and historical framework, 
case-studies of single countries, specific programs, or the experience of specific 
social groups falls short on their full potential. In any case, for all its limitations, 
the ‘three worlds’ thesis does help to explain the continuing diversity of welfare 
states.” (Purdy 2001:250). 
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Gösta Esping-Andersens classification of the three welfare regimes; the Social-Democratic, the 
Corporative and the Liberal regime (Esping-Andersen 1999:74-83), has been the backbone in 
many recent research projects concerning the role of welfare state regimes. It seeks to divide 
the very different welfare states into “ideal types” from which it then becomes possible to 
analyse their individual specifications (as shown in the table below) and we find this approach 
very useful in our context (Beer et al. 2001:10). 
 
Esping-Andersen’s Three Worlds of Welfare Capitalism 
 
(From Ebbinghaus 1998:8) 
 
We have singled out Denmark, Germany and France as our focus in the following analysis and 
as shown in the diagram. Denmark is the representative of the Social-Democratic regime, 
which implies a strong emphasis on universal social security and the promotion of welfare on 
the basis of citizenship. France and Germany on the other hand are located within the 
Corporative regime, which means that their social insurance schemes are individualised rather 
than universal in the sense that they consider both class and status in the distribution of welfare 
(Esping-Andersen 1999:78-83). Germany and France, despite their overall similarities as 
Corporatist regimes, historically have had different approaches concerning the role of the state. 
It is interesting to take a look at Vivien A. Schmidt’s typology of welfare states. She describes 
France as a State-enhanced Capitalist system while Germany is categorized as a Managed 
Capitalist system. France has historically had an interventionist role towards businesses and 
has played the role as organizer in the labour market, while Germany to a higher degree has 
been a facilitator towards private firms and generally has had the role of a bystander within the 
labour market (Schmidt 2003:529). 
 79
 We are therefore in practice dealing with three different types of welfare states within the EU 
(despite Germany and France’s similarities) that are working within the same employment 
strategy, that was set up in Luxembourg in 1997 (European Commission 2004:11). These three 
countries obviously have different interests in employment policy; differences that will be of 
great importance when moving towards harmonisation. 
 
The following three sections will outline the welfare policies within the chosen Member States 
and we will as noted use them as our case examples. There are three areas of social policy that 
we find to be of particular interest; social security, labour flexicurity and active labour market 
policy. These concepts are taken from Bredgaard, Larsen and Kongshøj Madsen’s description 
of the Danish labour market in which they find a connection between the three perceptions. 
 
The concept of flexicurity is a combination of flexibility and security. The flexicurity idea 
builds on three pillars; a flexible labour market through a low level of employment protection, 
a generous system of economic support for the unemployed and a system of active labour 
market policies (Bredgaard et al. 2005:23-24). 
 
5.2.1 Denmark 
The Danish welfare model falls under the category of the Social-Democratic welfare regime 
within Esping-Andersen’s terminology. It has a distinctive egalitarian approach, which is 
shown by the redistributive tax system that results in a very low Gini Coefficient (Greve 
2004:160). 
 
Social security 
Until 2002 the membership of insurance funds was tied to the area in which you were working. 
This changed in 2002 where a reform of the area gave way to individuals freely choosing 
between unemployment insurance funds. This is a road leading away from the solidaristic 
elements of the universal model (Greve 2004:164). The development on the pension scheme 
area, where the Danish model is a combination of private schemes combined with state 
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pension, is also moving towards a corporatist model, as pensions are increasingly more 
included in collective agreements (Greve 2004:162 ff). These elements put further emphasis on 
the importance of being affiliated with the labour market, and thus away from the universal 
approach of the welfare state. 
The national interests of the Danish government on this subject is less clear as the Danish 
model can be conceptualised as a combination of two regimes, the universalistic and the 
corporative model. The latest tendencies show a movement towards a more corporatist 
approach, but the overall universal and egalitarian character and history of the Danish welfare 
regime cannot be ignored. 
 
Labour flexibility 
The Danish labour market model is marked by a very high degree of flexibility, which often 
has been described as a model of flexicurity. This notion encompasses the fact that it is very 
easy to hire and fire, and companies as such does not have any social obligations in the shape 
of pension or unemployment insurance funds nor do they have obligations to local 
communities in which they may operate. On the other hand all citizens are granted relatively 
high benefits in the case of unemployment, although often supplemented by private 
unemployment insurance funds, however these are solely voluntary and do not impose any 
obligation on companies, which only are subjected to taxes. This gives people increasing 
incentives to change jobs in Denmark as the standard of living does not decrease dramatically 
in the case of unemployment. There is very little government interference in the labour market, 
which is institutionalised through the Tripartite Cooperation. In this cooperation the social 
partners, the employers and the employees, negotiate their own agreements, and whenever they 
are able to find a solution to their problems the government does not interfere. This preference 
of low government interference is clearly a defining part of the Danish system and a core 
interest of Denmark. This is furthermore influenced by its popularity among the population. 
The generous welfare system of the flexicurity model is according to Greve a digression from 
the universalistic approach of the universal welfare model as it is based on membership of an 
unemployment insurance fund, historically connected with labour union membership. The fact 
that the unemployment insurance funds are state subsidised, combined with the high level of 
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union membership, makes the model: “approaching a universal system although having a 
more corporative element” (Greve 2004:163). 
 
Active labour market policy 
With the flexibility and security aspects of the Danish model strongly embedded as national 
interests, the aspect of active labour market has grown increasingly important in improving 
employment. This is founded in the fact that Denmark to a large degree has lost the instruments 
of monetary and fiscal policy, as a consequence of the EMU (although not being a member of 
the third stage Denmark has committed to the a fixed exchange rate vis-à-vis the Euro and the 
ongoing political aspirations of joining the EMU restraints the use of expansive fiscal policy). 
 
The Danish 2004 National Action Plan on Employment Policy is almost exclusively focused 
on the labour market policies and therefore does not reflect the two other basic elements of the 
Danish flexicurity model. The active labour market policy in Denmark is reflected in the NAP 
where the Danish Government underlines, that the employment and labour market participation 
is high compared with the EU average and thatvDenmark already fulfils the Lisbon targets 
concerning employment rates in the age level of 15-64 (Denmark - NAP 2004:8). Generally 
speaking the current labour market schemes in Denmark are therefore well inline with the 
goals set down by the European Council: 
 
“…the European Council has formulated three overall targets for the European 
employment strategy, viz. full employment, quality and productivity as well as 
social cohesion and an inclusive labour market.” (Denmark - NAP 2004:3) 
 
The Danish NAP 2004 is highly concerned with schemes that seek to increase the cohesion on 
the labour market. This is seen in the wide range of incentives that are taken to reactivate 
unemployed people, to increase the integration of disadvantaged groups within the labour 
market, and the focus on the importance of the elderly people as a part of the active labour 
force (Denmark - NAP 2004:1). 
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5.2.2 Germany 
Taxes and levies is mainly regulated at federal level in Germany and they then have to make a 
balanced distribution between the Bundesländer and the municipalities, which has to maintain 
local public services based on that budget. 
It is assumed that the overall interest of Germany as an actor is to pursue growth and stability 
(vis-à-vis the law on growth and stability from 1967) (Thiel 2004:13) and this target faces 
massive challenges: 
 
“Adapting the German tax and social benefit system to competitive challenges is 
considered overdue. Moreover, since high labour taxation harms the functioning of 
the labour market, system reforms are also required in this area.”(Thiel 2004:13) 
 
To overcome this task Germany bids for a combination of two different strategies. That is to 
improve the functioning of the labour market and to make more favourable business conditions 
(Thiel 2004:17). One could argue that this is just a mere standard interpretation of the 
European unemployment problem (cf. Goul-Andersen et al. 2002). These economic 
considerations are based on the neo-liberal school, which at the moment is considered to be the 
ruling economic theory and it therefore guides the interests for Germany as an actor in the 
Intergovernmental and Joint Decision games. This constitutes some initiatives that are 
expected to help Germany’s unemployment problem, which without a doubt can be said to be a 
massive problem. Germany is suffering from the highest unemployment rate in the post war 
era, which is also materialising itself in social problems. There have been accusations that an 
excise tax reform. aimed to improve business conditions, combined with the general downturn 
in the economy has caused many large and medium-sized cities in Germany to face severe 
financial problems. So the major parties that collectively constituting the German interests are 
the federal government, the Länder governments and the local communities (Thiel 2004:14). 
The unemployment is not only a threat to the social cohesion, but is transformed into solid 
evidence, such as financial problems in the large and medium-sized cities, making it difficult 
for them to conduct their public services as the unemployment rates were as high as 18.5% in 
the former DDR Länder in 2003 (Germany NAP 2004: 75). 
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Germany is not necessarily implementing the EES because they feel an exogenous pressure 
from the EU, but possibly because there are factors that are in favour of reforms, thus creating 
the actors interests in them (Thiel 2004:23). 
 
Social security 
Germany is a clear representative of the Corporative model in Esping-Andersens typology, 
which is characterized by being highly based on social insurance schemes and a generally high 
level of provisions that are distributed on the basis of the social hierarchy of work (Taylor-
Gooby 2004:13; Esping-Andersen 1999: 81-83). In effect this means that: “In the German 
system, employees and employers share social security contributions, covering unemployment 
insurance, health care and pension insurance.” (Thiel 2004: 13). Associations administrating 
funds, which are formally independent from governmental bureaucracy, constitute the system, 
but due to the fact that contributions to these funds are mandatory they in effect have public 
status. The contribution to the funds is often deducted directly from the payroll at a pay-as-
you-go-system, meaning that the recipients are supported by the currently active in the labour 
market. The design makes the system rather vulnerable to demographic changes; the scenario 
is obvious if the workforce decreases or if it is meet by an increasing ageing population as the 
funds thereby can be exhausted. The non-wage labour costs, becomes quite high when 
connected with the taxes and poses a rather high burden on the companies.  It also creates a 
dividing line between those who are employed and those who are not, as the security scheme is 
connected to the personal relation to the labour market which is a characteristic within the 
Corporatist welfare regime. 
 
Labour flexibility 
We find that there is a mismatch between the national interests in the promotion of growth and 
employment and the means availably, a situation that is very similar to the development of the 
EMU, which now paradoxically is the major constraint. Due to the constraint these interests 
materialize in initiatives of deregulation, making the working conditions more flexible, and 
lowering wages (Scharpf 2002: 5). All these are initiatives that arguably worsen the situation 
for the individual worker. 
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The German system is generally marked by an inflexible labour market system where there are 
strong rules for dismissal and imposed rather high non-wage labour costs on companies, the 
latter being a characteristics of the corporative welfare regime. These fairly rigid features have 
recived a lot of the blame for the unemployment crisis. 
It could be very difficult to find a satisfactory solution to the German unemployment problem 
under the present institutional setting both concerning the domestic and intergovernmental 
settings. Germany is facing server challenges to pursue the macroeconomic equilibrium in the 
German law of growth and stability from 1967 (Thiel 2004: 13), that also corresponds with the 
higher ranking goals of the NAP from 2004: full employment, enhancement of job quality and 
labour market productivity, and strengthening of the social cohesion and integration (NAP 
Germany 2004: 8). 
 
Many of the initiatives launched by the German government bear great resemblance with the 
recommendations and guidelines set forth in the NAPs. It is nevertheless difficult to determine 
whether the initiatives were launched because of the EES or whether they would have been 
effectuated anyway, but as far as that goes there is nothing to indicate that Germany is reluctant 
to implement the EES (Thiel 2004: 20), but the argument follows that the instruments available 
is inadequate. Arguably it is clearly in the interest to regain the lost tools. A point further 
emphasised by first the breach of the stability and growth pact and the later revision of it. 
 
The federal government has introduced a number of measures that are supposed to reduce the 
non-wage labour costs while protecting the social security systems (Germany – NAP, 
2004:43). This means that Germany is seeking to apply to the recommendations made by the 
Council in this area. It seems apparent that Germany still sees it as the individual’s role to seek 
activation within the labour market with the notion that: 
 
“... proactive welfare state” that “actively supports and demands”, social 
protection and enhancement of integration opportunities are combined with the 
requirement that persons seeking employment and unemployed persons take 
initiatives of their own and accept responsibility for themselves.”  (NAP2004 – 
Germany 2004:6). 
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 This fits nicely with the Esping-Andersen’s description of the Corporatist regime, as states 
does not see the social security schemes as a universal benefit but as an employment related 
issue. 
 
 
Active labour market policy 
With regards to employment policy the Länder has a very important role in relation to the 
federal government as they have participated considerably in the active labour market policy of 
the federal government. On a federal basis the labour market policy has been transferred into a 
rather new “super” ministry for economics and labour, which were set up by the Schröder 
government to emphasise the importance of the labour market policy area. That is what 
constitutes the different levels of government involvement in labour market policy and 
interacts with the social partners and private companies (Thiel 2004: 14). The companies being 
so involved in the funding of the German welfare system, constitutes a relatively solid interest 
in the development of the welfare state since their contribution is so apparent. The interest 
becomes evident in that German companies has used outsourcing to cut costs and enhance 
competitiveness, a development encouraged by the introduction of the euro due to the 
transparency in cost and prices it brought along (Thiel 2004:13). 
 
To understand the German interests it is also very important to se their welfare model in 
context. Since the reunification of Germany there have been a mismatch between labour supply 
and demand creating a rather large structural unemployment. A combination of lacking 
Brownfield investments to bring the productivity in the former DDR up to western standards 
has caused a very unfortunate situation in combination with that: 
 
“The German labour market suffers from over-regulation. Strong rules for 
dismissal, high non-wage labour costs and minimum wages, negotiated by the 
social partners, often prevent the creation of new jobs, particularly for low-skilled 
labour. […]  Accordingly, incentive and motivation for industrial rehabilitation are 
being detrimentally affected.” (Thiel 2004: 13). 
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 This means that the former DDR Länders have not been able to compete on wages with the 
Central and Eastern European countries. Along with these constraints a very outspoken interest 
of the German welfare is the companies that constitutes a large part of the funding. This also 
shines through it the government’s effort to create more favourable conditions for the 
companies. It is of course in every country’s interest to create an environment to attract 
companies in order to achieve jobs and growth, but the consequences of outsourcing and 
similar events hurts even more due to the German welfare model design, in which the effects 
are immediate, creating a downward spiral. 
 
5.2.3 France 
The French welfare system is a variation of the Corporative model with the social partners 
agreeing on welfare and social policies, but as the French history has shown, these partners 
have not been able to agree on much, so the state have stepped in as a sort of referee (Boyer 
2002: 16). This has turned the role of the government into an interventionist one, where it is the 
government that seizes the initiative concerning welfare and social policies and the role of the 
government is thus rather consolidated in the French welfare system: 
 
“…the traditional role of the states is precisely to overcome segmented interests 
and to ensure compatibility and fairness between the different regimes…” (Boyer 
2002: 25) 
 
 
Social security 
The different regimes that constitutes the French welfare system is based on different social 
and economic alliances allowing a rather divergent path, which roughly can be split up in to 
five sub categories being; the health care regime, old age pension regime, unemployment 
insurance, and the minute share of spending on poverty. What is of interest for our analysis is 
that the somewhat costly and irrational setting is strongly defended by the social partners as it 
gives them a say in the otherwise very state centred welfare system (Boyer 2002: 23f). This 
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form of governance becomes apparent in the formulation of the policies that are aimed at 
fulfilling the guidelines and recommendations set forth in the EES. The policies concerning 
employment are very centralised and give little room for manoeuvre by the local governments 
and social partners. The regime has nevertheless showed a movement away from the 
Corporative model towards a Social-Democratic model in that there has been a shift in the 
financing model from social contributions towards a more general income taxation (Boyer 
2002: 30ff). Invariably this means more state control, but it is a very interesting concept as this 
hybrid could provoke a convergence because of its placement between that of the Corporatist 
and the Social-Democratic model. It is worth noting that this development is rather modest in 
quantitative measures (Boyer 2002: 32), and as mentioned before, the social partners is 
somewhat interested in maintaining status quo. 
 
In 2002 a law was introduced to strengthen the protection of workers being laid off, which 
meant that dismissal procedures was lengthened and required firms to provide additional job-
search support, and at the same time obliged larger firms to become involved in the economic 
development of affected areas in cases of massive layoffs. These measures include “provisions 
for larger firms to conduct reactivation actions in a geographical area to limit the negative 
effect of a closure on the job  situation in the relevant labour pool and foster the creation of 
new jobs liable to offset those lost” (NAP France 2004: 28). 
 
Labour flexibility 
As with Germany, France shows no reluctance to implement the guidelines and the 
recommendations set forth in the EES, but the French labour market policy is still somewhat 
rigid. In 1998 and 2000, new laws were implemented which introduced a state regulated 
statutory 35-hours week for workers. This was aimed at creating jobs and avoiding economic 
redundancies. Alongside the 35-hour week new policies was introduced, that reduced the social 
contribution for employees by firms and a series of complex changes in the legal minimum 
wages, thereby compensating for the increased labour costs. Later the laws on working hours 
was slaked a bit to make it more flexible for small firms by reducing the premium to be paid 
for hours over the 35-hour legal limit. The present government have also started a progressive 
revision of the minimum wage. By scraping planned and subsidised increases in the minimum 
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wage the government hopes to reunify the level to a single uniform level (Le Cacheux & 
Touya 2004: 42-43). By loosening the restrictions on the 35-hour week the government is 
showing confidence in that employers and employees are able to negotiate an arrangement at 
the local level, but are still keeping a tight grip on the overall structure of the conditions under 
which these agreements can be made. The loosening of the restrictions fulfils some of the 
objectives in the ESS, which aims at making the labour market more flexible. Furthermore the 
aforementioned law from 2002 to giving workers more rights in case of dismissal at the same 
time reduces flexibility in the labour market so while enhancing the social security the law 
might hinder the creation of new jobs.   
 
A programme aimed especially at young people, “New services-jobs for young people 
programme”, was introduced with the intention of creating jobs and satisfying needs not yet 
met by the market. Allowing a rebate on employers’ contribution on low wages and a decrease 
of the VAT in labour intensive sectors, such as lodging repair, was at the same time seen as a 
way to meet the Commissions recommendations about creating more jobs in the service sector 
and to create jobs for the unskilled young labour force. Also the fine for laying-off workers 
more than 50 years old was doubled (Le Cacheux & Touya 2004: 6-7). All of these measures 
can hardly be seen as making the labour market more flexible. It is hard for the companies to 
streamline and become more competitive if this means that laying-off workers to reach that 
goal induces a heavy financial burden. It is an example of the states intention of getting 
companies more involved in social responsibility. This is done through legislative measures 
and not on a voluntary basis, although the government states in the NAP from 2004; that it is in 
agreement with the social partners (France NAP 2004: 39). 
 
Active labour market policy 
Social partners, such as trade unions, are not really involved in the drafting of the NAPs, 
although it is recommended by the Commission. This can be ascribed to the fact that there are 
no formal forums where the opinions of the unions can be heard. Another reason for the lack of 
influence by the unions can be attributed to the fact that they only organize 9.1 percent of the 
working force (Le Cacheux & Touya 2004: 40). This is a problem as one of the guidelines (no. 
4) and recommendations (no. 2) of the most resent NAP for France emphasises the importance 
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of including social partners in the work of life-long learning, and it is stated in the NAP for 
2004 that France entered negotiations on the matter with seven employer and employee 
organisations in order to reach a “common position” (France NAP 2004: 77). This minor 
discrepancy in what the French government says and does, and how it is perceived by the 
unions, may be an indication of the state’s interest in avoiding any organisations with any real 
clout to get involved in the formulation of politics concerning labour market policies. Although 
social partners in general have been increasingly involved in the preparation of the NAPs so 
have the Ministry of Education and the Finance Ministry. They have been working more 
closely together concerning educational and employment policies for schooling at work and 
life-long learning. While this has happened, representatives from the regions have been 
excluded from the negotiations, consistent with the French welfare model with a strong 
centralized grip on policies and their formulation (Le Cacheux & Touya 2004: 40), seemingly 
the centralized social model is very consolidated in France. 
 
The introduction of the EES have forced and enhanced the cooperation between especially the 
Ministry of Finance and the Ministry of Education to become actors in the implementation of 
employment policies, but it have not expanded to the lower levels of government. It has also 
created a greater degree of cooperation between the government and social partners, but it 
appears not to have developed enough to meet the guidelines of the EES. However most of the 
initiatives from the French government seem to stem from economic and fiscal policies rather 
than an overall and coordinated revision of the labour market (Le Cacheux & Touya 2004: 52). 
 
As with Germany the guidelines and recommendations from the EU tend to focus on active 
labour market policies and deregulation in order to enhance competitiveness, even though it 
might be possible to trace reluctance in the implementation of the deregulating measures, 
especially from the social partners, in their dislike of changes from status quo. As the social 
partners in effect are not involved in negotiations concerning the NAP the consequences of 
these interests will be somewhat limited. 
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5.3 Employment policy integration scenario 
We will now describe the scenario that would develop if the OMC and the European 
Employment policy were transformed through the Shadow of Hierarchy. In order to submit a 
scenario, which is conceivable, we have based our predictions on several factors. We will first 
of all use our theoretical framework to analyse the possible changes. Scharpf’s modes of 
governance and the Rational Choice game theory provide a framework with which we can 
understand and “predict” possible changes. Secondly we will use three case examples that 
focus on the employment policy in Denmark, Germany and France. This will highlight some of 
the national interests within the bargaining arena in the EU, which is imperative when 
assessing the games played in the integration process and defining the setup of the European 
Employment Policy. Finally we will throughout the analysis, draw on the lessons learned in the 
historical analysis, which can help us asses, a future case of integration in the Shadow of 
Hierarchy. 
 
The analysis is divided into two levels; an institutional level and a policy level. The integration 
process encompasses both levels and the analysis will seek to answer the following questions: 
What happens to the institutional setup? Which policy areas will be integrated and to what 
extend? The institutional level is divided into the natural divisions of the institutions; the 
Council, the Commission, the European Court of Justice and the European Parliament. We 
examine the starting point and what this might evolve to in an integration process. The policy 
level is focused on the concrete policy initiatives. Which policy areas will be a part of an 
integration process? The national interest will be analysed by using the theoretical framework, 
which can give some indications of how the interest can be mediated into policy integration. 
The analysis on the policy level will be divided into the same categories as used in the analysis 
of the national interest; Security, Flexibility and Active Labour Market Policy. 
 
5.3.1 Institutional level 
In this Section we will examine the institutional part of a scenario in which there is an 
institutional change as a consequence of a Shadow of Hierarchy in European Employment 
Policy. The scenario can be placed on a continuum from very low integration; the current 
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institutional setting of the Open Method of Coordination, to a fully integrated policy area 
resembling provisions that lies under the first pillar in the Treaty. Depending on a number of 
factors including national interest and institutional power, the different institutions will be 
placed on this continuum. In the theoretical context of Scharpf the Community Method clearly 
resembles the Joint Decision governance mode. The features of the Community Method 
include a strong role for the Commission in the policy design, policy brokering, and policy 
execution. An empowering role for the Council trough strategic bargaining, limited 
opportunities for the European Parliament, and an occasional, but nevertheless defining role for 
the European Court of Justice, to reinforce legal authority (Wallace 2000:28). In the continuum 
describing the modes of governance Scharpf also plots in the Open Method of Coordination. It 
is placed between Mutual Adjustment and Intergovernmental Negotiations as it embodies the 
cooperative element of the Intergovernmental Negotiations, but with much weaker instruments. 
An important point in this matter is that Intergovernmental Negotiations is not an entirely 
covering mode of governance in relations to the Community Method as it also encompasses 
elements of Hierarchical Direction from both the ECJ and the Commission. This is though 
according to Wallace seldom in the case of the ECJ, but past examples e.g. the Defrenne case 
has shown that it is possible (Wallace 2000:29). With regards to the Commission the mode of 
pure Hierarchical Direction is only possible when it safeguards the Treaty provisions before the 
Member States. Applied to the modes of governance our scenario places itself somewhere in 
between the OMC and Intergovernmental Negotiations: 
 
Modes of Governance: 
Scenario 
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 In this scenario the four main institutions of the EU; the Commission, the Council, the 
European Parliament, and the European Court of Justice will be assessed individually in order 
to submit a nuanced scenario. It is though crucial to point out that integration in the Shadow of 
Hierarchy does not have to follow the modes of governance or the traditional ways of 
organising the institutional setup. As the OMC have showed, when it is necessary, the 
institutional ingenuity knows no boundaries. 
 
The European Council 
As the inventor of the Open Method of Coordination the Council obviously has a leading role 
in the current institutional landscape. The OMC is purely intergovernmental which is 
underlined by the lack of coercive mechanisms. The Employment policy area is a core policy 
area of the Member States, which means that the Member States will be interested in keeping 
harmonisation under strict control. Even though that further harmonisation may see a growing 
influence and power to the other EU institutions the Council will retain considerable power in a 
harmonised Employment Policy. This being said, the Council will have to accept a decline in 
power compared with the current standing, in which it holds almost complete power. The most 
likely solution is a Council voting procedure of unanimity, in which the Member States holds a 
veto over the sensitive policy area. In the theoretical context the scenario is like the 
Intergovernmental Negotiations leaving total discretion of approving policy initiatives to the 
individual Member States. 
 
The European Commission 
The role of the Commission in the Lisbon Strategy is quite moderate. It has the task of 
proposing the guidelines for the Member States and assessing the progress (or lack thereof) 
made by the Member States. As both the guidelines and the assessments have to be passed by 
the Council to take effect, the role of the Commission can be labelled as administrative. This 
administrative role has changed since the 2004 Brussels European Council which invited the 
Commission to establish a “High Level Group” headed by Wim Kok (again it is important to 
distinguish this from the European Employment Taskforce, also headed by Wim Kok). The 
group was to give a midterm review of the Lisbon Strategy and propose a strategy for the last 
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five years of the process. Although by invitation of the Council the Commission has seized this 
opportunity for influence in the OMC with both hands. It has with the report delivered a 
proposal for a leaner Lisbon Strategy, refocusing on employment and growth. Although the 
OMC has not changed notably the Commission has gained influence on defining the Lisbon 
Strategy. This is not a revolution in the institutional interrelationship of the OMC, but should 
rather be interpreted as an indication of growing Commission power. This indication of policy 
leadership from the Commission is in line with the traditional Community Method. We 
therefore foresee a Commission influence in the scenario of a similar character of that which is 
seen in the Community Method. Not only in policy leadership (the formal Commission 
monopoly on proposing legislation), but also the very important policy brokering in 
Intergovernmental Negotiations, facilitating solutions between coalitions in the Council. The 
case of the EMU (Section 4.1) shows an example of this process with the Delors report and the 
intensive preparation preceding the Treaty of the European Union. Furthermore the 
Commission is not likely to condone integration towards the Community Method without the 
Commission monopoly on initiating legislation; as such a development might threaten to erode 
this Commission prerogative. 
 
The European Court of Justice 
The difference between the role of the ECJ in the OMC and in the Community Method is very 
distinctive. In the OMC the court has no role, as there is no legislative base in the Treaty under 
which it can act. In the Community Method the ECJ plays an important role in interpreting 
Community law, which have by the principal of direct effect and supremacy given individuals 
the opportunity to use Community law in domestic courts. As seen in the Defrenne case 
(Section 4.2) the Court has also played a role in the integration process, which was not to the 
undivided approval of the Member States. Integration on the Employment Policy will 
necessarily have to bring about legislation on the area. This will automatically involve the ECJ 
in its capacity as interpreter of EU legislation. The role of the ECJ will therefore increase in 
our scenario. This is though a role the ECJ does not define itself; it will be a result of 
legislation proposed by the Commission and passed by the Council. With regards to legal 
activism of the ECJ, exemplified by the Defrenne case, the outlook is more moderate. It can be 
presumed that the Member States have learned their lessons on Defrenne and the later Barber 
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case shows that the court’s discretion in these matters are not unlimited, but rather restrained 
by the political ambitions of Council. Legislation proposed under an integrated employment 
policy is likely not to offer possibilities of legal activism of the degree seen in Defrenne. 
 
The European Parliament 
The European Parliament (EP) only holds an advisory role in the OMC. This is in sharp 
contrast with its role in the Community Method. Here the EP has a number of different roles 
depending on the specific policy area. The three standard decision procedures are; the 
consultation procedure where its influence is restricted to being consulted, the cooperation 
procedure in which the legislation can be amended by both the Council and the EP, but the 
Council can overrule EP’s amendments by an unanimous vote. Finally there is the co-decision 
procedure in which the EP has the possibility to veto legislation by absolute majority vote. In 
the proposed Constitutional Treaty the co-decision procedures is the new standard procedure 
named “The Ordinary Legislative Procedure” which signals a growing influence to the EP. The 
democratic aspect of the directly elected EP is also a factor which could provide the EP with 
more influence on the OMC, as it also has democracy imbedded as a important element (which 
in the current setting is to be achieved by the participation of the social partners). The influence 
of the EP in our scenario will therefore be considerably higher than it is in the OMC. The 
current trend of the democratic influence of the EP will likely continue towards an integrated 
scenario. This influence may though be limited from cases of very sensitive subjects where the 
Council still wants exclusive power 
 
5.3.2 Policy Level 
We will in the following estimate what a future scenario under the Shadow of Hierarchy could 
develop in to. This will be done by examining the capacity of the case countrie’s political 
preferences (interests) in connection with a move towards a Joint Decision mode or 
Hierarchical Direction. 
 
Social Security 
First and foremost it is important to state that social security is an area of high salience and the 
forum in which it would have to be negotiated would most likely be that of Intergovernmental 
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Negotiation, due to Article 129EC7 (ex. 109r) that explicitly exclude harmonisation of the laws 
and regulations of the Member States in this area. It seems doubtful that any Member State 
would allow negative integration measures to be taken within the realm of social security if no 
counteracting positive integration measures would follow. This has certain limitations as the 
ECJ and the Commission have no capability of imposing measures of positive integration by 
Hierarchical Direction (Scharpf 1997: 211). 
On the institutional level the Commission is constrained to make binding initiatives due to this 
Article, which limits its ability to facilitate change and integration by Joint Decision. This also 
affects the ECJ in that there is no legislation on which it could follow an activist approach. 
 
There seem to be very limited institutional capabilities to facilitate a change within the realm of 
social security. The collaboration is limited to the mode of Intergovernmental Negotiations, but 
history has shown us that initiatives in soft law on an intergovernmental basis can evolve into a 
mode of Joint Decision and Hierarchical Direction vis-à-vis the development of the EMU. On 
the other hand the institutional changes in the modes of governance rests in the games of 
Intergovernmental Negotiations, which is why we will turn to an estimation of the different 
political preferences in such a game. 
 
In the following we identify the political preferences in the case countries within the realm of 
social security with a view to estimate the institutional change. 
Germany and France have very similar systems that to a large degree are based on social 
contribution while Denmark has a universalistic tax based system, though in most cases 
supplemented by funds that share great resemblance with that of the two previously mentioned 
Corporatist states. If the social security schemes should move towards a supranational level it 
would have to be done at an Intergovernmental Conference through a negative coordination 
game where the actors are capable of vetoing proposals, thereby minimizing the problem 
                                                 
7 Article 129 (ex Article 109r) “The Council, acting in accordance with the procedure referred to in Article 251 
and after consulting the Economic and Social Committee and the Committee of the Regions, may adopt incentive 
measures designed to encourage cooperation between Member States and to support their action in the field of 
employment through initiatives aimed at developing exchanges of information and best practices, providing 
comparative analysis and advice as well as promoting innovative approaches and evaluating experiences, in 
particular by recourse to pilot projects. Those measures shall not include harmonisation of the laws and 
regulations of the Member States.” 
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solving capacity to the solutions that are preferable from status quo for all the participating 
actors. 
 
The social security system is to some extend recognized to be part of the German 
unemployment problem in that it imposes rather costly and transparent burdens on the 
companies operating in Germany. Germany has suffered from a quite high degree of 
outsourcing, and the high non-wage labour cost has been given part of the blame for this 
development. This means that there seem to exist an acceptance at the political level for a 
revision of the social security schemes in Germany. There have already been launched 
initiatives to reduce the burden on the companies. The question however remains if the German 
government is interested in a supranational social security scheme or just legislative powers in 
the area of social security. These initiatives have nevertheless not been met by undivided 
approval by all levels of the German Federation. 
 
The situation is somewhat similar in France although the system is more fragmented, there 
have also been government initiatives to release the companies from some burdens, but the 
social partners have a relatively high interest in maintaining the system in order to maintain 
their influence. There is not much indicating that there should be an incentive for neither 
Germany nor France to pledge for European legislation within the domain of social security, 
much less be ready to offer side payments, as would most likely be required in the 
intergovernmental bargaining process in order to make the other Member States abstain from 
vetoing the proposal even if the process would bear characteristic of problem solving and thus 
the joint value of creation, would still be tremendous transaction costs. 
 
The much consolidated Danish social security system would probably not be up for 
negotiation. Attempts to reform the Danish pension schemes has been meet by massive 
criticism and it is an area where politicians are very careful, if anything it would require 
massive side payments. 
The area is, as mentioned, highly salient, making Intergovernmental Negotiations in the area 
very difficult. There is a great European divergence and regardless of the Coase Theorem that 
assumes negotiations among rational actors will result in welfare gaining voluntary 
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agreements, the transaction costs are very high because the actors involved in the bargaining 
process can not be reduced to the Member States. Rational actors, such as the social partners in 
France and the länder and municipalities in Germany (amongst many other) within the 
countries, have explicit interests in Social Security. Social security is generally a matter that 
concerns the vast majority of citizens within the EU, which often is materialised in blocks of 
interest such as unions, associations, or companies. This expands the size of the actor-sets into 
subdivisions, and the greater the size of an actor-set, the greater transaction cost. 
 
The Danish labour market is, as opposed to the ones of the Corporatist welfare regimes, 
generally decoupled from the social security schemes as it operates within a universal welfare 
perspective. This would in a neo-liberal point of view make it harder to activate unemployed 
people as they have a quite low incentive to work because of the high unemployment benefits 
that are available to everyone, no matter how they are affiliated to the labour market. It does 
however also create benefits in the form of a more flexible labour market (which is dealt with 
in the Section concerning flexibility) and higher equality between citizens. Germany and 
France both falls within Esping-Andersen’s definition of the Corporatist welfare regime and 
they distinguishes themselves from the Social-Democratic regime by a connection between 
citizen’s affiliation to the labour market and the benefits they receive. This means that 
unemployed are forced towards seeking employment as there are no incentives to remain 
dependent of social benefits. It is highly unlikely that Denmark, France or Germany will be 
willing to accept any dramatic institutional changes through Intergovernmental Negotiations on 
the area of unemployment benefits. Despite France’s slow movement towards the Social-
Democratic welfare regime with a move from social contributions to more general income 
taxation, the differences between the current German Corporatist system and the Danish 
welfare system are too big. Even extensive pressure on Denmark from both the Commission 
and within the Council would not be able to suppress the public pressure by the Danish 
population against reforms of this kind, which is exemplified by the problems the present 
Danish government experiences when debating changes concerning the welfare schemes. 
There are furthermore no indications that the Commission would favour the German model 
over the Danish one and a move towards the German Corporatist model would also include 
tremendous problems at the intergovernmental bargaining level, as the German emphasis on 
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labour affiliated social security schemes would contradict the universal approach in Denmark 
to such a degree that a consensus seems unattainable. The Shadow of Hierarchy would 
therefore not facilitate any major changes within the area of unemployment benefits. 
 
There are legal scholars that argue that there exist legal possibilities to impose Community 
measures with regard to minimum wages based on the Articles 94 EC, 95 EC, or 308 EC. This 
procedure would also require unanimity in the Council in effect meaning that we still are 
dealing with the games in intergovernmental bargaining. In the light of the Commission’s right 
on initiative it seems unlikely and there is no indication that the Commission would pursue 
such a development as it in fact pledges for more wage flexibility (Kok et al 2004: 32f)). 
 
It seem highly unlikely that there should be taken any measures from neither the Commission 
nor the Member States to facilitate any hard law regulation within the field of social security, 
the present institutional design do not allow to overcome the negotiators dilemma. For this to 
come there must either be a change in the political preferences among the actors (Member 
States) or an overlooked possibility for Hierarchical Direction as was the case with Defrenne. 
There might be such possibilities in the Charter of Fundamental Human Rights of the European 
Union. The Section of labour law right may have some consequences for institutional setting of 
the social policy in the EU and with special reference to social security within the realm of 
labour law rights especially the Articles II-90CT and II-91CT8. 
 
Depending on the interpretation of the Charter, the ECJ could choose to pursue these two 
provisions, which would have consequences that may alter the Member States political 
preferences and change the possibilities for a change in the institutional setup. 
                                                 
8 “Article II-90
Protection in the event of unjustified dismissal 
Every worker has the right to protection against unjustified dismissal, in accordance with Union law and national laws and practices.” 
“Article II-91 
Fair and just working conditions 
1. Every worker has the right to working conditions which respect his or her health, safety and dignity. 
2. Every worker has the right to limitation of maximum working hours, to daily and weekly rest periods and to an annual period of paid 
leave.” 
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This development is far from certain but if the ECJ chooses an activist role in the 
implementation of the Charter as accounted for in the historical analysis it opens the door to 
new procedures, such as the Commission’s rights in Article 226 EC that allows it to bring a 
Member State before the ECJ it if fails to fulfil its obligations. It is however more likely that 
Articles II-90CT and II-91CT could be used to bring forth a preliminary ruling. If these 
Articles were to be ruled directly effective the consequences could be rather extensive, as this 
would give them a horizontal effect to be tried before national courts. The situation is 
hypothetical and there need to be established a long chain of reactions.This development is 
dependant on the ECJ’s future role in the protection of Human Rights based on the 
Constitutional Treaty. To be ruled directly effective the Article must be clear and unconditional 
as set out in the case of van Gend en Loos (Hanlon 2003: 108). 
All this is just predictions and the chain of reaction could easily be interrupted. We will 
therefore not determine the likeliness but merely establish that the possibility exists. 
This event would not automatically lead to a Joint Decision mode, but it would lead towards 
Hierarchical Direction with limited exit options for the Member States that might cause them 
to reconsider their preferences in the Intergovernmental Negotiations. 
 
All in all it seems highly unlikely to witness harmonising measures within the realm of social 
security although there are possibilities for events that might alter the Member States present 
political preferences, but it does not seem feasible to conclude that this will be effectuated in 
the near future. The scenario would thus be that there will only be very little, if any, 
Community influence in this specific area due to Member States’ very divergent political 
preferences in the Intergovernmental Negotiations. The future scenario will therefore not move 
far from status quo. 
 
Labour Market Flexibility 
With the EES focusing on flexibility it is interesting to analyse how the three countries are 
trying to accommodate these recommendations and what the consequences of the different 
interests within the welfare regimes are for the harmonisation of means to achieve the goal of a 
flexible labour market. The arena where the negotiations take place is, as noted in the previous 
Section, in Intergovernmental Negotiations where the solution has to be preferable to the status 
 100
quo if anything is to be achieved. It also diminishes the influence of the Hierarchical Direction 
since all the actors have veto power. One can argue though, that in side payments the larger 
Member States have the possibility to bribe reluctant Member States into more harmonisation 
at the supranational level and thereby create a more hierarchical mode. 
 
When it comes to social contributions and lowering taxes for low-income groups, France has 
introduced laws that lower the contribution for companies to employees that works for the 
minimum-wage and they have furthermore lowered the tax burden for the same group. In 
Germany, taxes have also been decreased for low-income groups, and unemployment benefits 
have been lowered, but they are still discussing the issue of reducing the social contribution 
from companies. All these measures have been introduced in order to increase the incentive for 
unemployed to take on low-paying jobs and to make it more economical attractive for 
companies to take on more staff. In Denmark the government has also restricted 
unemployment benefits, but since minimum-wage is determined through negotiations between 
employer and employee organisations this has not been an option for the Danish government. 
Furthermore most social contributions in Denmark are given through taxes by employees, 
which leaves little effect to the incentives for companies to hire people if these where lowered. 
Arguably these initiatives relate more to the increase of incentives to work, but they could also 
encourage companies to hire more staff which then would lead towards a more flexible labour 
market. The area is closely related to that of social security that, as mentioned above, is a 
scenario that is unlikely to move far from the status quo. 
 
While Germany has lowered the dismissal protection in an effort to help companies become 
more competitive in the overall market, France has tightened the protection in an attempt to 
keep more people employed. A change to loosen the rules in France would create an outcry in 
the public that any rational government would try to avoid. Furthermore the social 
commitments of the companies would have to be transferred to the government, instigating a 
whole range of policy reforms. On the other hand France might come under pressure from the 
business community to soften the rules. Otherwise the companies could threaten to move 
production to other countries with cheaper labour costs, although it is expensive to close down 
a business given the current protection rules, and new companies would stay clear from settling 
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in France. With only the horizon of the next election in mind the politicians will do nothing to 
increase flexibility by softening the dismissal protection rules, but the increased pressure from 
the business Community might force France to align themselves more with the rest of Europe.  
In the case of Germany, the loosening of the protection did create a public outcry, but it was 
seen as the only rational thing to do in order to make the labour market more flexible. In 
Denmark these matters are up for negotiation between the social partners and policy changes 
within this area are therefore not really within the grasp of the government. This illustrates a 
clear divergence between the interests of the three different countries and the position of 
France can to some degree be explained by Historical Institutionalism, in that once France 
started down the path of high protection they reached a point of no return in relation to public 
opinion. In the case of Denmark it is highly unlikely that any institutional reforms will pass by 
the government in an Intergovernmental Negotiation without it using its veto power, as this is a 
very sensitive area for not only the government but also for the inhabitants of Denmark. 
 
Since neither France nor Germany is likely to give up their influence (veto power) on the 
matter of social security, it is highly unlikely that any country within the EU would be willing 
to accept the negative integration measures that are necessary for such a development without 
counteracting positive integration measures. We will thus have to conclude that there does not 
exists capabilities in the political preferences of the three case countries that allows for a 
vertical division of powers which can lead to legislation effecting labour market flexibility. 
 
Active labour market policy 
As mentioned in the social security section, Article 129 EC has a quite deterring effect upon 
the current possibilities for the EU institutions to facilitate change within this area. It would 
therefore require that the Council unanimously decided to change the current Treaty provision, 
which is creating these restrictions, before any actual hard law in the form of e.g. directives 
could be issued by the Commission. Changes are therefore limited to Intergovernmental 
Negotiations. This is also the case with the Active Labour market area. Therefore the national 
interests are the centre of attention, but also the possible influence of the ECJ and the 
Commission is examined. The current involvement of the Commission in the OMC indicates 
as mentioned a possible growing influence. The notion of the Shadow of Hierarchy in the case 
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of soft-law failure points out two pathways; either the area retreats from the European arena or 
it is integrated into hard-law. If the soft law cooperation is ineffective the Member States will 
either, under pressure from the Shadow of Hierarchy, integrate or disintegrate. The 
Intergovernmental Negotiations will become the central bargaining arena and the preferences 
of the individual Member States will decide the future setup. 
 
One of the main targets in the NAPs from 2004 was to increase the inclusion of elderly and 
disabled people in the labour market, thereby strengthening the cohesion within the European 
labour market and Germany, as well as Denmark and France, are highly focused on this task. 
Life-long learning and the development of human resources are the two other keywords and 
both are two of the central areas in the NAPs from 2004. As the promotion of these goals is 
shaped in cooperation with the Commission it is likely that an Intergovernmental Negotiation 
on this area would result in a consensus concerning a harmonisation of the Member States 
policies. The issue of active labour market policy would therefore move towards a Joint 
Decision game in that the current Treaty provisions that reject the possibility of change in this 
area would be revised and the general consensus on the area would not see the countries opt for 
veto power. This could furthermore, as a consequence of the inevitable creation of Treaty 
provisions, lead towards the governance mode of Hierarchical Direction if the revised 
provisions opened up for new interpretations from the ECJ through preliminary rulings. As 
mentioned in the institutional analysis the lessons learned from the Defrenne case would 
probably mean that the Member States would restrain the integration to the Joint Decision 
mode. 
 
The consensus among the Member States could be explained by Sociological Institutionalism 
with the notion of Logic of Appropriateness. Instead of being guided by rational interest, the 
logic of consequentiality, the actors could be guided by an embedded norm of what the proper 
way to organise labour market policies is. This consensus of what the appropriate actions are 
could lead to a harmonisation on the labour market policy area. This is although by no means 
certain as the normative dimension already is an important part of the OMC. 
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The scenario we have depicted above is based on the Shadow of Hierarchy as a facilitator of 
hard law approaches as analysed in the historical analysis. Historical Institutionalism does 
however point at military conflicts or economic crisis as the main facilitators of institutional 
change. Despite a collective goal (Lisbon targets) the problems that the three countries have to 
deal with are different. Germany faces a massive unemployment problem which is mainly 
caused by the reunification and such a crisis could according to Historical Institutionalism 
facilitate an institutional change if serious enough. An economic crisis could create a 
“branching point” which would open the path for new institutional setups. Denmark has 
however had a steady growth, which, although marked by the general economic stagnation 
within the recent years, has meant a low unemployment rate. Given Denmark’s position within 
the Social-Democratic welfare regime it is therefore highly unlikely that Denmark willingly 
would give up the veto power within the Council concerning social policies. 
 
In the event of failure of achieving the goals of the Lisbon Strategy (the presupposition of the 
scenario) the economic situation of the European economies might evolve to a point which 
could be labelled a crisis. This would, like with case of the Shadow of Hierarchy, create an 
institutional change. Historical Institutionalism therefore reaches conclusions of the same 
nature as the Shadow of Hierarchy which backs the assessment of change in the event of 
Lisbon failure. The RCI optics in addition to this offers the understanding the changes that are 
then being made on the basis of the decisions and preferences of rational actors. 
 
Re-education is a central concept within the area of active labour market policies, as it secures 
a continuous qualification of the unemployed workforce, which insures them a better 
possibility to re-enter the labour market and all three countries are therefore focusing 
intensively on this area. The main target is the young people and the disadvantaged people and 
in all countries, companies have the opportunity to get their expenses reimbursed, if they at the 
same time take on unemployed in job-training programs. These measures are taken to enhance 
the employability and the qualifications of the unemployed. Although the reimbursement 
schemes are similar in effect, both Germany and Denmark allow for private agencies to be 
authorised at the local level to participate in the placement of unemployed, whereas in France it 
is purely the local publicly run Employment Agency which facilitates “on-the-job training”. 
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 In order to harmonise these schemes, certain compromises have to be made, which are more or 
less likely. Since the policy outcome in all three countries are very similar concerning job 
training the basis for a harmonisation is present. This means that in order to move towards 
Joint Decision the solution has to be better than the status quo. A possible scenario is that the 
measures and initiatives concerning job training was transferred to the Commission, who then 
issues the objectives and the procedural regulations in directives, each year revising the 
measures to accommodate the experiences gained from each country. This scenario would 
though be highly dependent on whether or not EU-funds where to be earmarked for these 
measures as this would mean that the individual countries would be relived from some of the 
costs that exists under the present structure. France would therefore not be pushed towards an 
institutional change regarding their mode of strong government intervention as the 
implementation measures still would be free under the Community Method. The lessening of 
influence on the formulation of its “on-the-job-training” policy is outweighed by the economic 
gains, and policy changes from the Commission can still be influenced through Joint Decision 
games in the Council. In Germany and Denmark the same arguments are valid and they are 
free to include private agencies in the implementation as they see fit. 
Since the policies are so similar, it is likely that they will agree to take it further along the 
continuum from OMC to a Joint Decision game. Each country has an interest in 
accommodating the recommendations under the OMC as effectively as possible, as they can 
foresee that the area is moving towards a Community Method, and they would otherwise have 
to change even more policies as the recommendations become hard law. 
To sum up the future prospects of integration within the EU concerning active labour market 
policy, the Member States seems to accept the general guidelines put forward in the Lisbon 
Agenda and their national interests can be described as rather similar in this area. It is therefore 
likely that an Intergovernmental Negotiation on this area could result in a movement towards 
the Joint Decision mode, while the next step towards Hierarchical Direction still seems to be 
out of reach because of the historical lessons learned in connection with the Defrenne case. 
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6. Conclusion 
 
This project started with an interest in the Lisbon strategy. The economic performance of the 
European Member States during the late 1990’s called for action. It was performing poorly in 
comparison with the two other players in the global economy; Japan and the US. The joint 
European answer to these problems came in 2000 with the Lisbon Strategy. The strategy was at 
the same time an institutional innovation in that it did not include coercive mechanisms or hard 
law. At the halfway in 2005 of the ten year procedure, the strategy is failing to achieve its 
goals. The current problems of the Lisbon Strategy and the fact that an overwhelming 
economic problem is to be solved without coercive mechanisms made us turn to the concept of 
Shadow of Hierarchy. The Shadow of Hierarchy describes possibilities of change when soft 
law, such as the Lisbon Strategy, fails. This posed us to ask the following question: 
 
Will the OMC, if failing to succeed, initiate steps towards a Shadow of Hierarchy, which 
eventually will bring forth a movement from soft law to hard law within the EU welfare 
policies? What could a future scenario within this area entail? 
 
To help us answer the research question we posed three working questions. Our first working 
question deals with the notion of the Shadow of Hierarchy, developed by Fritz Scharpf, as it is 
central to the project. The Shadow of Hierarchy covers the concept of integration through a 
pressure from hierarchical institutions in the event of policy failure. He further more works 
with four modes of governance; Mutual Adjustment, Intergovernmental Negotiations, Joint 
Decisions and Hierarchical Direction, which can be seen as different negotiation games, 
created as an effect of a certain hierarchical structure. 
 
By establishing a theoretical framework we are able to examine and answer the next question 
in a historical analysis of former policy integration. Through the historical analysis we have 
found evidence that the development of the Economic Monetary System towards the Economic 
Monetary Union took on the appearance of a Shadow of Hierarchy. It was constructed on the 
basis of Intergovernmental Negotiations, and decided upon through the use of the Joint 
Decision mode with use of side payments and unilateral pressure. Finally it moved towards a 
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Hierarchical Direction as it in its last stage deprived the Member States their right to conduct 
their own fiscal policy through a wide range of restrictions that moved the responsibility of 
monetary polices to the European Central Bank. 
 
The Defrenne case is focused on the legal activism of the European Court of Justice (ECJ). 
Through the preliminary rulings in the case of Defrenne v Sabena and the Barber case we 
clearly show the importance of the ECJ as judicial policy facilitator and as a central player 
within the Shadow of Hierarchy. It has not only brought new legislation forward, but also 
works as a strong integration facilitator through its potential activist role in the area of social 
values. These two cases strongly emphasised the importance of EU legislation and revealed a 
clear difference between the interests of the Member States as rational actors and the Court as 
the protector of the Treaties. This strengthens the Shadow of Hierarchy as recommendations 
and benchmarks, set forward by the Commission through the use of Open Method of 
Coordination (OMC), suddenly gains a potential status of future legislation if the Treaty 
provisions allows for interpretation. This influences the member state’s willingness to comply 
with legislation and thereby allows the EU to legislate on new social policy areas. 
 
This judicial activism by the ECJ must be based on the Treaty provisions. In our investigation 
of the two Charters we examine whether or not the Social Charter and the Charter of 
Fundamental Human Rights of the European Union opened up for such measures. The 
conclusion is that the Social Charter has had very little importance in a legal sense, but did play 
an important political role as it emphasises the ambitions of a social agenda within the EU. The 
Charter of Fundamental Rights of the European Union on the other hand could be used as 
means to obtain Hierarchical Direction on certain social policy areas. These would not be the 
core areas of social policy, but as we still have not seen the full effects of the Charter until the 
new Constitutional Treaty is implemented in the Member States, the actual importance of the 
Charter is yet to be seen. 
 
The three cases support the notion that a Shadow of Hierarchy indeed exists on the social 
policy area of the EU and thereby enables us to proceed to answering our final working 
question.  
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 The analysis focuses on the employment policy within Denmark, Germany and France, in 
which we analyse the potential scenario of integration. The analysis is divided into two levels; 
an Institutional level and a Policy level. In the Institutional level we find that the institutional 
setup in the case of integration will place it self between the current setup, the OMC, and the 
Community Method.  
In the sensitive area of employment policy we conclude that the individual countries will want 
to retain veto power. The Commission will increase its powers and this will bring us towards a 
situation similar to that of the Community Method, with the clear exception that the Member 
States still upholds their veto power. The role of the ECJ is dependant on the legislation that 
will be developed. The Council will most likely be careful not to repeat its mistakes from the 
Defrenne case, and therefore the role of the ECJ is dependant on how the Council decides to 
proceed. Again the sensitivity of the area might keep this to a very limited role. The role of the 
European Parliament could increase considerably as a move towards hard law would give it 
influence under the co-decision procedure, which under the Constitutional Treaty would 
become the standard legislative procedure. The main point is that the power of the individual 
institutions depends on the Member States mercy. 
 
On the policy level we have analysed the scenario within the area of social security, labour 
flexibility, and active labour market policy under the presumption that the OMC does in fact 
lead towards a Hierarchical Direction because of the Shadow of Hierarchy. As the area of 
social policy currently is protected from any radical transformation brought forward by the EU 
through the Treaty (Article 129 EC), any changes would first of all had to be made through 
Intergovernmental Negotiations. Our theoretical framework highlighted two potential 
outcomes of the Shadow of Hierarchy depending on the hierarchical structure; either further 
integration that leads towards Hierarchical Direction; or a continuation of the status quo (no 
integration at all). 
 
On the area of social security we found that there were considerable differences between the 
countries, which foremost could be highlighted by the fact that Denmark belongs to the Social-
Democratic welfare regime and proscribes to a universal welfare regime, while Germany and 
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France belongs to the Corporatist welfare regime and sees a close link between work and 
welfare. Both on the area of unemployment benefits and the creation of a minimum-wage we 
found it highly unlikely that the Shadow of Hierarchy could facilitate a movement towards 
either the Joint Decision mode or Hierarchical Direction. We do however consider it to be 
feasible that the Charter of Fundamental Human Rights in the European Union could create 
new labour rights related to the social security schemes through preliminary rulings by the 
ECJ, but this development is though highly dependent on the ratification of the new 
Constitutional Treaty and the future road taken by the ECJ. Overall we can conclude that the 
Shadow of Hierarchy will not bring forth any dramatically changes within the area of social 
security in the EU. 
 
In the labour market flexibility area we have found that its interdependence with the realm of 
social security limits the possibilities of future integration. The incentives on the Government 
level are more apparent than in a harmonization of social security. The inflexibility has been 
given a large part of the blame for the very unfortunate development in the German 
unemployment. Although the French system has also been criticised for the same inflexibility, 
we have witnessed legislation from the government that has in fact reduced flexibility.  
Even though there seem to be consensus among the Member States that labour market 
flexibility would be beneficial to the overall European competitiveness, the political 
preferences in the case countries do not allow for a central regulation on the matter. 
 
Another central area is the active labour market policies of the Member States. It is clear that 
this area as opposed to social security is characterized by a much higher degree of consensus 
concerning which path that should be followed. All the case countries (Denmark, Germany and 
France) are actively engaging in the requirements that was set up in the NAPs from 2004, and 
changes on this area is not as potent as it is the case with social security as it relates to the job 
creation initiatives, which can be implemented in very different welfare regimes. The inclusion 
of elderly, disabled and immigrants in the labour markets are a concern that all Member States 
shares and a movement from Intergovernmental Negotiations towards Joint Decision mode is 
therefore within reach. It is, though, still unlikely that we will see this area within the mode of 
Hierarchical Direction as the experiences learned by the Defrenne case, will make the Member 
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States sceptic about any major Treaty provision changes, which leaves the sole responsibility 
of social policy areas to the EU. 
 
To sum up, we see a scenario in which the Council is the major power in the institutional setup. 
This is mainly due to its current power in the Lisbon Strategy and the sensitivity of the area; 
the Member States are not likely to give up control at this point in time. The integration on the 
policy level is also marked with great caution from the Member States. Integration is possible 
in the Active Labour Market area, in which there is large degree of consensus. The areas of 
Social Security Policy and Labour Market Flexibility are still marked by diverging national 
interest deeply rooted in the national welfare systems. Whether or not the European Member 
States will ever overcome these differences and integrate the areas of welfare policy into a core 
area of the Community is hard to say. It is however certain that such a development would only 
come about if the European economic troubles increase considerably. 
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7. Project perspectives 
The Lisbon Strategy was launched on the grounds of high unemployment and a rather dim 
future prospect concerning the employment situation in the EU. Compared with the global 
competitors Japan and the US, the European economy is trailing behind on employment and 
growth. This development will, if not dealt with, pose a major threat to the European welfare 
states. The less formal reason to act collectively on unemployment can be ascribed to the 
creation of the Single European Market and the European Monetary Union. The Single Market 
restrained the possibilities of the Member States to regulate their markets and to subsidise 
national enterprises and thereby affecting employment and public spending. The EMU has 
effectively removed the instruments of monetary and fiscal policy, inhibiting national latitude. 
The success of the EMU and the Single Market has created a need of strategies at national level 
to realise the Member States self defined socioeconomic goals. 
 
The EU legal constraint has greatly reduced demand-side possibilities available to the 
participating countries, thus leaving only supply-side options to increase competitiveness such 
as deregulation, tax cut backs and increased wage flexibility, which are mechanisms that 
Scharpf designates under the notion of market making (Scharpf 2002: 5-10). 
The Open Method of Coordination (OMC) is subjected to the acquis of the internal market and 
the EMU and the Member States is thus still constrained by the same limitations caused by the 
internal market and the EMU as when acting on individual basis. This is also to, large extend, 
reflected in the employment guidelines by their sole focus on supply side labour market policy 
(Scharpf 2002 10f).  
 
Can the European problems be solved with the policy areas of the Lisbon Strategy? Maybe we 
have been searching for the Shadow of Hierarchy in the wrong policy area: 
 
“Once the process of market integration and monetary union is completed […] the 
conclusion seems inevitable that Member States must either agree effectively to 
“Europeanize” all those competencies that had been “nationalized” for economic 
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reasons in the past or else accept a significant reduction in their capacity to 
regulate the economy to tax capital owners and businesses.”(Scharpf 1997: 210) 
 
The European Employment Strategy must be seen as an attempt to bypass the dilemma without 
having to recourse further integration. It is however still subjected to the constraint of the 
integration within the EMU and the internal market. Is it thus not its lack of coercive 
mechanisms, but its sole focus on supply side policies that are causing it to fail? 
“…the agenda of "Social Europe" as it must be defined through the Open Method, 
is about optimizing the adjustment of social protection systems to market forces and 
fiscal constraints and about facilitating the "recommodification" of the labor 
potential of persons who are threatened by "social exclusion" - which is understood 
to mean primarily exclusion from the labor market. If this is considered insufficient, 
Open Coordination by itself will not be enough.”(Scharpf 2002: 13) 
The Shadow of Hierarchy might become apparent in the pressure arising from the realisation of 
this very dilemma. Failure is not an option as a deconstruction of the internal market and the 
EMU will bare extremely high exit costs, and can only be seen as an end to the European 
Project. Instead a re-entry of a greater balance in the macroeconomic equilibrium between 
market-creating (supply side) and market-correcting (demand side) could be the solution. The 
breach of the Stability and Growth Pact by France, Germany, Greece and Italy emphasises this 
need, and a national realisation of the limitations of supply-side economic politics. 
 
What are then the solutions to this problem? If the strategy of one-sided supply side 
mechanisms has failed, the attention might turn to integration on demand side mechanisms. In 
connection with the historical analysis of the EMU, we introduced the idea of fiscal federalism. 
The concept poses the idea that monetary policy and fiscal policy are complementary. 
Integration on fiscal policy would encompass a common fund that could alleviate asymmetric 
shocks and perform some degree of expansive fiscal policy. Such a fund would, nevertheless, 
require a massive expansion of the EU budget and at the present stage there does not seem to 
be any political will to take such measures. Scharpf highlights two other solutions namely; 
closer cooperation and combining framework directives with the OMC (Scharpf 2002: 15-19). 
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The feasibility of the different options is beyond the scope of this project but the need for 
changes is strengthened by the fact that:  
 
“the European policy making system is blocked precisely in those areas in which 
national problem-solving capacity is most severely damaged by the market 
integration at the European level.” (Scharpf 2002: 211). 
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